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AT&T Corp. ("AT&T") respectfully submits this brief in opposition to the motion of

Plaintiffs Winback & Conserve Progtam, Inc,, One Stop Finarncial, Inc., Group Discrounts, Inc.

and 800 Discounts, Inc. (collectively, "the Inga Companies") to vacate the stay in this matter.

PRELIMINARY STATEMEI\{T

This Court previously stayed this matter pending final decision of the technical issues of

tariff interpretation and federal communications policy that lhad tree:n rerferred to the Federal

Communications Cornmission ("FCC") (and to the court of appealrs that reviews FCC

determinations, the D.C. Circuit), Contrary to the Inga Compa.nies' assertion, these prcoceedings

have not been completed. Although the D.C. Circuit has rejected the 'primary claim of the Inga

Companies and has strongly suggested that their remaining theories are meritless,, the D.C,

Circuit did not finally resolve these remaining issues, but remanded thenr to the FC,C. In this

regard, the Inga Companies are now expressly asking this Cor,rt to rulle o:n a series of technical

tariff claims that the Inga Companies previously raised before the FCC (anrJ the D.C, Circuit) but

that these tribunals have yet to definitively resolve. This is improper, and the rnotion to vacate

the stay should be denied.

As explained more fully below, the threshold issue in thLis case is whether AT&;T violated

its tariffs when it refused to grant the earlier request of Combined. Companies Inc. ("CCI") to

transfer to Public Service Enterprises of Pennsylvania ("P]SE") al[ the revenue generating

"traffic" on certain long distance calling plans withoerl also tranrsferriing the volume comnnitments

that would give rise to "shortfall" or "termination" liabilitiers if the taffic volumes were not

maintained. Judge Politan previously held that this issue is within the primary jurisdir:tion of the

FCC, and the Third Circuit held thattthe FCC has primary iurisdiction over all related issues as

well. Proceedings here were then stayed pending a final decisi,rn on these issues.
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In its October 2003 decision, the FCC held that AT&T had violated its tariff iin refusing

the transfer. The FCC acknowledged that g 2.1.8 of the truiff prohibits tansfers of senrice unless

the new customer assumes "all obligations," but the FCC concluded that this provision did not

"apply" to the proposed transfer of traffic only. Although the FCC assumed that the purpose of

the transfer was to defraud AT&T out of shortfall/termination charges, the FCC akio rejected

AT&T's alternative arguments based on the tariff s antiflaud provisions (while ignoring the tariff

provision that authorized AT&T to deny additional services when fraud could result).

Earlier this year, the D.C. Circuit vacated the FCC's Order. It held that $ 2.1,8 squarely

applied to the proposed transfers and that they could not occurunless PSE assumed "all" of the

associated obligations. While the D.C. Circuit stated that allorving rthe proposed transfers would

"eviscerate[]" the pulpose of $ 2.1.8 (Opinion at 9-10) and expressly doubtedt the Inga

Companies' claim that PSE had assurned all associated "obligations" (icl. at 1l n.2), the court

stated that "we do not decide precisely which obligations should have b'een transfered in this

case," but left that issue open on remand before the FCC. Sirnilarly, 'whine the D.C. Circuit did

not address the altemative antiliaud claims, the FCC can now address the tariff provisiions that it

ignored in its earlier order.

Rather than reinstitute the proceedings at the FCC, the Inga Companies have now asked

this Court to resolve the open issues and to rule on a serries of technical issues of tariff

interpretation. Under their view, the Corxt should noly determine surch rnatters as whether the

phrase "all obligations" in $ 2.1.8 somehow excludes minirnum v,olurne/term commitments;

whether these commitments are part of the "minimum paymenLt periods" within the meaning of $

2.1.8; whether the plans in question are "pre-1994" plans to which shortfall charges allegedly

could not apply; and what the significance was of AT&T's withdrawal of a subsequent tariff

2
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transmittal * and to resolve these tarift'issues in a manner conrsistent vrith the nondisc,rimination

requirements of 47 u's'c' $ 202(a) and of the FCC's implemernting relJulations. Allt6ese issues

were previously raised in the F|SC and the D.C, Circuit proceedingsr, and all these iss.ues can be

efficiently decided by the FCC now -- under the D,c. circuit dercisio:n.

In light of the D.C. Circuit's decision, it is understandab,le thzrt the Inga Companies would

want to try to shift forums mid-stream and to re-litigate these technical'tariff and other issues in a

court outside ths D-c. circuit. But this forum shopping is not onl.y it,self illisit; it is barred by

the terms of this Court's stay, by the Third Circuit's earlier manclate, and by the dloctrine of
primaryiurisdiction. The court should thus deny the motion to Iift the stav.

BACKGROUNp FACE

AT&T is a regulated common carrier and is a required by statute and by FCC regulations

both to comply with its tariffs and to provide long distance service to all similarly situated

customers at the same effective rates. E.g, 47 U.S.C. g$ 202(a), 203'(c). One of the se:rvices that

AT&T provides is inbound telecommunication service (r,e,, 800 service), which AT&T

previously provided under Tari:tf No. 2, a tariff hled with ther FCC. Under this tariff, AT&T

provided volume discounts to customers who committed to certain tr:aflic volume for a specified

periods of time. These volume and term commitments were the essential quid pro quo for the

discounted rates. So the tariff provided that if the customer .flailled to meet its revenue

commifinents, the customers was obligated to pay "shortfall" clharges to make up the 4ifference.

Similarly, if the customer discontinued its service plans prematurely, Tariff No. 2 irnposed an

obligation to pay termination charges. Under the FCC's rules, tarif:led services had to be made
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available to resellers of long distance service under the sam,e rat€s, terms, and conditions as

apply to other customers under the terms of the tariff. I

The [nga Companies were engaged in the business of aggregating AT&T service for

resale to their end-user customers. The Inga companies srubscnibed to AT&T's Custorner

Specific Term Plan II ("CSTP-I["), one of the volume discounrtplans gffered under Tariff No. 2.

As AT&T's customer on nine CSTP-II plans, the Inga Companies were required to satisfy,

among other things, the prescribed minimum revenue commitments on each of the CSTP-II

plans.

This case arose when the Inga Companies proposed a two-sitep hansfer that had the

apparent purpose of permitting evasion of the minimum revenue oommitments and associated

shortfall and terminations liabitities, and as the FCC found, Alfonse Irrga repeatedly told AT&T

that this was the reason for the proposed scheme. (FCC Order, u 10, attached to the Cr:rtification

of Frank P. Arleo ("Arleo Cert.") as Ex, G). In particular, under the two-step transfler scheme,

(l) the Inga Companies would transfer all of the plans (with all associated traffic) to CrlI; and (2)

CCI would, inturn, transfer all of the revenue producing numbers arnd virtually all of'the traffic

associated with those plans, but not the plans themselves or the plans' associated obligations, to

PSE.

AT&T declined to process the two-step transfer. With respect to the second transfer,

AT&1'believed there was substantial risk that the "traffic onll/" transller would have resulted in

CCI (which was a new company) not being able to satisf,y its obligations under the tariff, because

' The Inga Companies make various statements about the resale business and allege that AT&T
resisted the FCC's "mandate" concernLing resale. (ptf. Brf. at 2-3.\. AT&T did not violate or
resist any FCC "mandate'" AT&T disputes much of Plaintiffs' general discussion as well as the
discussion of their Supplemental complaint, but will not burderithe, court with a point-by-point
response, as it is not necessary to decide the rnotion to vacate ttre sta,v.

4
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CCI would no longer have the revenue stream (from the traltfic) rthat would give it; sufficient

financial resources to satisff its obligations. As AT&T later told this Clourt, it "refused to permit

the transfer precisely because CCI, the 'new' customer in the, transfer, did not assurne 'all the

obligations' of the old customer, CCI," in violation of $ 2,1.8 of the tariff," and also lbecause its

tariff allowed it to deny hansfers where fraudulent evasion of chauges could othervyise result.

(AT&T's March 30, 1995 Post-Hearing Memorandum, pp. 7-ll & n. 7, attached to tho Affidavit

of Richard H. Brown ("Brown Aff.") a"s Ex. A).

The Inga Companies, CCI, and PSE then filed this lau'suit, seeking to compel AT&T to

execute the transfer requests. On May 19, 1995, this Oourt isisued an Opinion and F,reliminary

Injunction finding that the transfer of the plans by the Inga Co,mpanies to CCI satisfied all tariff

requirements and ordered AT&T to process the transfer.

With respect to the request to transfer only the traffic only from CCI to PSE,, however,

the Court found that the proposed transfer presented tariff construction issues that vrere within

the primary jurisdiction of the FCC and directed that those isrsqst be presented to ttre FCC for

resolution. At one point, the Court phrased the issue as'\whettrer Section 2.1.8 permits an

aggregator to transfer traffic under the plan without transferring the plan itself in tftre same

transaction." (May 19, 1995 Opinion at 15, Arleo Cert., Ex, C). The Court elsewhere noted that

determining that issue would require a decision "whether a plan and its attendant obligations

wrder a tariff may be separated from its traffic --- when that trzrffic might well constitrrte the only

guarantee available that the plan's obligations would be honored." l:,.ta.1

But in its Order, the Court broadly ordered that i'the issue of the transfer of the aforesaid

plans and/or their traffic as between [CCI] and [PSE] and its compliance or not with the terms of

the goveming tariff be referred to the [FCC] for adjudication under the doctrine of primary



Case2:95-cv-00908-NHP Document 126-1 Filerd 06/11]12005 Pagre 9 of 24

jurisdiction)' (See May 19, 1995 Preliminary Injunction, Arlec,Cert. Ex. C). Thus, allquestions

relating to whether the denial of the transfers was authorized by ATdbT"s tariffs were refened.

Neither CCI nor the Inga Companies then filed any proceedings at the FCC for

adjudication of these issues, In early 1996, CCI and the Inga Companiies sought recoruideration

of Judge Poliian's May 19, 1995 decision, arguing that AT&T had rrot diligently pursued the

referred questions before the FCC,2 In a March 5, 1996 Opiinion and Prelirninary .tnjunction,

Judge Politan did not reconsider the conectness of his earlier dtecision that the FCC had primary

jurisdiction on the tariff interpretation issues. However, Jud.ge Polilan entered a p,reliminary

injunction requiring AT&T to recognize the transfer of traffic frorn CCI to PSE pending the

FCC's ruling on the referred matters, on the basis that AT&T'had not pursued the issue at the

FCC.

AT&T appealed Judge Politan's March 5,1996 decisircn to the Third Circuit, On May

3t,1996, the Third Circuit reversed that decision and vacatedl the preliminary injunction. The

Third Circuit noted that "AT&T objected to the transfer becaur;e the plaintiffs did not intend to

transfer their potential liability for shortfall and termination chargres, which fonn part of their

contracts with AT&T" (May 31, 1996 Opinion at l, Arleo Ccrt., fix. E), and the Third Circuit

held that the District Court "correctly referred th[is] question under the doctrine of primary

jurisdiction." (Id. at 7). The Court went onto to hold that the F(lC's primary jurisdiction

extended to all issues involving the application of the tariff to the farcts of this case, inr:luding the

2 Initially, the Inga Companies did not file a petition at the FCC. but relied on the agency to
adjudicate the tariff interpretation issues in the context of an .AT&T liling to revise 'portions of
Tariff No. 2. After AT&T withdrew its proposed revisionr, the Inga Companies moved to
reconsider the May 1995 decision.
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question of any prelimlinary relief, and that it was incumbent on the plaintiffs to institute

appropriate proceedings at the FCC, (ld. at7-B).

In July 1996, the lnga Companies filed a petition with t]re FCC seeking rulings on several

issues, including a finding on whether:

[a]t the time of the attempted transfer.. . in or about January l995,by CCI to
PSE, of the end user traffic under CSTP-II plans hekl by CCI, neither Section
2,1.8 of AT&T's Tariff F.c.c. No. 2, nor any othrer provision of AT&'r's
Tariff , . . prohibited CCI from transfening the tariff wiithout also transferring the
CSTP-II plans with which the traffic was associated,

(See FCC Opinion at 6 Arleo Cert., Ex. G). That request dr:scribes the issue referred by the

District Court on primary jurisdiction grounds,3 In March 1,997, the Court stayed rlhis rnatter

pending final dispositiorr of any matters before the FCC, (March 12, 7gg7 Order, Brown Aff.,

Ex, B).

In the course of the proceedings before the FCC, the I:nga Companies raised an array of

issues, While their primary claim was that $ 2.1.8 was inapplicable, they also contendr:d that this

section would not have iluthorized AT&T's conduct even if it did apply. First, $ 2.1.S requires

assumption of "all ob'ligations" of the former customer, "includ[ingJ" (1) outstanding

indebtedness and (2) "tl[e unexpired portions of any minimum service period." But the Inga

Cornpanies asserted that only the latter obligations must be assumed and that the term and

volume requirements at issue here were not matters that had to be assumed, relying on the

' After the May 1996 dr:cision, there was a settlement betwee:n AT&I' and CCI, Thereafter, the
Inga Companies moved to "realign the parties" and sought to assert claims against CCL Judge
Hedges denied the motion, holding that the Inga Companies' claims against CCI would have to
be in a separate action. (See March 10, 1998 Order, ,{rleo Cert., Ex. F). The Inga Companies
then filed suit in this disrlrict, and AT&T was not a partlilto that action. Plaintiffs' statement here
that "this Court" determined that their claims were not compronnised by the A,T&T/CCI
settlement is rnisleadinrg because the ruling (whatever it actually says) was irr the Inga
Companies/CCl case.
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(inelevant) ground that the minimum term for other WATS services under the tariflf is one day.

JA 187' (See Tariff No. 2, $ 2.5'5, Brown Aff., Ex, C). Seoond, ttrre Inga Companies asserted

that, in any event, AT'&T was in no danger of suffering unremunerated shortfall obligations

because the plans at issiue were somehow pre-June L994 plarrs and were somehow exempt from

shonfall liabilities. (iSee Reply Comments submitted by the Inga Companies 1n the FCC

Proceeding at7-11, Br'cwn A.tf', Ex. D). Third, the Inga Companies argued thatthe fact that $

3'3.1.Q of AT&l['s tariLff imposed a $50 per locationtransfer fee somehow supported its claims

that traffrc could be tra:nsferred without liabilities, (See Tariff No.2, $ 3.3.1.e, Brourn Aff,, Ex.

E). Fourth, the Inga Companies made arguments based on what they alleged to be thousands of

comparable prior transfers. (See submission by the Inga Companies in the FCC proceeding,

Brown Aff., Ex. F). Finally, the Inga Companies relied on the ground that AT&T had filed and

then withdrawn a tariff transmittal Q\lo. 8179) that did no more than codifu the eisting

requirements of AT&T's tariff. (See the Inga Companies' Joint Petition for Declaratory Ruling

in the FCC proceeding at 19-20 and attached exhibit, Brown ,{ff., Ex. G). In addition to making

each of the foregoing af,guments before the FCC, the Inga Companies repeated thenn in a filing

made with the D.C. Circuit. (See the Inga Companies' subrnission to the D.C, Circuit, Brown

Aff., Ex. H).

In the FCC proceedings, AT&T refuted all these argunents, ltt demonstrated that $ 2.1.g

applies and required PSE to assume the volume commitments associated with the transferred

traffic and that, in all events, the antifraud provisions of ATIkT's tariff authorized ilenial of the

transfers.

In its Octobet '17, 2003 Memorandum Opinion, the FCC stated that the Djistrict Court

refened "the issue of ttre transfer of the aforesaid plans and/or their traffic as between [CCI] and
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[PSE] and its compliance or not with the terms of the governiing tariff.,' (FCC Opirrion at 4).

But the FCC held that the transfers violated the tariff.

First, the FCC held that Section 2.1.8 of Tariff No.2 had no application to the,,traffic-

only" transfer from CCI to PSE and that the tariff allowed the plans to be hansferred without

PSE's assumption of any obligations at all, including potential slhortfall and termination

liabilities. (1d,flg). Relying on the (mistaken) predicate that Secrion 2.1.8 did not apply, the FCC

also stated that CCI, not PSE, would be responsible for any shortfall obligations under the CSTp-

II/RVPP plans. (Id. nID. Second, while assurning that the trarrsfers would result in tlraudulent

evasion of shortfall charges (id.), the FCC held that AT&T's tariff did not permit it to remedy

fraud by denying a transfer - which is a ruling that the FCC macle by igrroring the tariff provision

that expressly authorized AT&T to prevent fraud by dgnying the requested ,,new service,, to

PSE. Compare id. n 12 & n. 65, with AT&T Tariffi $ 2.8"2 (auttrorizing AT&11 to deny

"requests for additional service" when fraudulent evasion ofcharges can result). (A copy ofthat

section of AT&T Tariff No. 2 is attached as Ex, I to the Brrcwn Affidavit). The FCC also

expressly declined to reach the other issues the Inga Companies had raised. (FCC Opinion, flfl

r4-t7 &20).

AT&T appealed the FCC's decision. on January 20,'.2004, while AT&T's appeal was

pending, the Inga Companies began a campaign to have this Court reactivate tle case. In

January 2004, they submitted an informal request to restore ther matter from the inacti'ye docket,

but did not tell the Court that the matter had been stayed and tha.t AT&T' had filed an aprpeal from

the October 2003 FCC decision. This Court denied Plaintiffs' informal application. Throughout

2004, Plaintiffs (or their principal, Mr. Inga) submitted papers to the Court seeking to reactivate

the matter while the appeal was pending, and the Court denied each request because judicial
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review of the October 2003 FCC was ongoing. (See, e.g., Octobe r 8,2004 Letter order from the

Court, Brown Aff., Ex. J),

On January 14,2005, the D.C, Circuit granted AT&T''s petition for review. Ir held that a

transfer of the traffic without the associated obligations was governed by Section 2,1,8 of Tariff

No. 2, and that the FCC's decision that the tariff permitted tho transfer rested on an interpretation

of the tariff that was "implausible on its face." (D.C. Circuit Opinion at 10, Arleo Clert., Ex. H).

The D.C. Circuit thus held that "any transfer of WATti required pSE to as$ume CCI's

obligations" (id. at 7), stating that it would'eviscerate'the arcknowledged purpose of $ 2.1.8 to

allow PSE to acquire "nearly all services - all the benefits - associated with [the] CSTp plans"

and to leavE behind "CCI's obligations - the burdens under the plan.," Id. at 9-le. At the same

time, the Court stated that "we do not decide precisely which obligations should be tr:ansfened in

this case, as the question was neither addressed by the Comrnission .nor adequately presented to

trs." (Id. at I l), But in addition to noting the inconsistency of the Inga Companies' position with

the tariffs purpose, the Court noted that the Inga Companies' assertion that the only obligations

that have to be assumed are the outstanding indebtedness and the unexpired portions of any

applicable minimum service period is at odds with the tariff s categorical "requirement that new

customers assume all obligations of the former customer (emphasis supplied [lby the D.C.

Citcuitl)," (Id at 1l n.2).

Similarly, the D.C. Circuit did not reach the FCC's grournds for rejecting AT&T's

alternative claims based on the antifraud provisions of the tariff. The FCC had not ctefended this

aspect of its decision on the merits, but had claimed gnly that it had not had an opportunity to

consider the language of the tariff that authorized AT&T to prevent the fraud b), refusing to

provide PSE the new service that it was requesting through the transfer, In the urrlikely event

l0
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thatthe FCC does nothold that AT&T's conductwas authodzed by $ 2,1.8 of the tariff, it can

address the alternative claims based on the tariff s antifraud provisionr; on remand.

The Inga Companies did not respond to the D.C, Clircuit's January 2005 Opinion by

asking the FCC to revisit the question of tariffinterpretation in light of the Court of Appeal's

rejection of the FCC's initial interpretation. The Inga Companies did not act even though they

solicited the advice of the FCC's Acting General Counsel, who told the Inga Companies that

they have the option to pwsue further proceedings with the FCC to address any issues that were

left open by the D.C. Circuit's Opinion. (Brown Aff., Ex, .K). Instead, Plaintiffs filed in this

Court a series of Certifications from Mr. Inga and later this motion in this Court in an atternpt to

have this Court, not the FCC, decide the tariff interpretation issues that this Court and the Third

Circuit have held to be matters for the FCC (and the D.C. Circuit).

LEGAL ARGUMENT

This Court Should Not Vacate The Stay,

In seeking to vacate the stay, the Inga Companies' pri:mary claim is that the only question

that was referred to the FCC was the "narrow issue" whether $ 2.1.S of AT&T's tariff allows

"traffic" to be transferred. The Inga Companies assert that because the D,C. Circuit answered

that issue, the purpose of the primary jurisdiction referral has been met.

This is nonsense. It had never been disputed in this case that transfers of traffic are

permissible under $ 2.1.8 when the associated liabilities are assumed, As this Court, the Third

Circuit, and the FCC have all made explicit, the question t,hat has been held to be within the

primary jurisdiction of the FCC was not just the na:row question that the lnga Companies have

now contrived. Rather, it is whether AT&T "complied" withr its tarilTs by refusing to transfer all

the traffrc on the relevant plans unless and until PSE assumed the associated volurme and term

commitments that would give rise to shortfall or termination liabilities if the commitments were

l1
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not met, This Court, the Third Circuit, and the FCC all expressly stated that this is the issue that

had been refened. See supra.

And this issue has not yet been definitively decided, While the D.C. Circuit;has strongly

indicated that $ 2'1,8 authorized AT&T's actions, the D.C. Ciircuit did not rule on the question of

precisely what "obligations" PSE was here required to assrume, and these issues :remain open.

Under the primary jurisdiction referral, if the Inga Companies wish to continue to pursue their

claims, it is their obligation to file an appropriate motion or other pleading before the FCC and to

raise the issues there.

In this regard, the Inga Companies'motion is vivid proof that it is asking the Court now

to decide issues that were pteviously referred to the FCC by this Court and the lhird Circuit

alike. For the arguments that it is now asking the Court to resolve are, without exception,

technical claims of tariff interpretation and communications policy that the Inga Companies

previously submitted to the FCC. In particular, before it marde these precise claims in its motion

to lift the stay, the Inga Companies had argued both before the FCC and the DC Circuit that: (1)

the obligations that must be assumed under $ 2.1:8 are not "all obligations of the forrner

customer" but only the 'ooutstanding indebtedness" and "unexpired portion of zury applicable

minimum payment period," (2) that the term and volume commitments that can give rise to

shortfall/termination liabilities ate not unexpired portions ollminimum payment periods, (3) that

despite the tariff language and statutory and othei requirements, shortfall and terminations

somehow do not apply to the plans at issue, (4) that AT&'f's withdrawal of Tarittf Transmittal

8179 somehow supports the lnga Companies' claimsl (5) that $ 3.3.1.Q of AT&T's tariff and its

$50 per location fee for transfers somehow establishes that customers can transfer all the traffic

wrder plans without associated volume commitments, and (6) that other transfers that occuned in

t2
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the past also support the Inga Companies' positions. Obviousll', the Inga Companies made these

claims to the FCC because they knew full well that these issues were encompassed rvithin this

Court's and the Third Circuit's primary jurisdiction referrals, md these epitomize ther technical

issues of tariff interpretation and communications policy that fall within the FCC's primary

jurisdiction. That confirms that the issues cannot be adjudicated in lhis Court unde,r its prior

order and the Third Circuit's mandate.

Ironically, the Inga Companies also support theii claims by nelying on statements from

the FCC Opinion that the D,C, Circuit has found to be legally flawed and that the D,C. Circuit

vacated. Plainly, the FCC decision in Inga's favor that has b,een rev,ersed affords no possible

basis fbr vacating the stay. In making the primary jurisdiction referral, this Court and. the Third

Circuit knew full well that decisions of the FCC are all reviewable in th.e D.C, Circuit, which is a

court with substantial experience and expertise in telecommunications matters. That is why this

Court refused to lift the stay while the October 2003 FCC decision was on appeal to the D.C.

Circuit and before the D.C. Circuit acted. Because the FCC drecision has now been ''racated bv

the D.C. Circuit, the FCC decision is a legal nullity.

Against this background, we will briefly conect some of the other glaring errors in the

Inga Companies' motion.

A. There Has Not Been A Final Determination On The Issues Referned
0n PrimarT Jurisdiction Grounds.

First, to support their contention that there is final resolution of the referred issues, the

Inga Companies misconstrue the D.C. Circuit's decision, That decision does not, ars Plaintiffs

suggest, stand for the proposition that "[Section 2.1 ,8 of AT&'I FCC Tariff No. 2] allows traffic

transfers without the plan.,." (Ptf. Brf. at 9). Rather, the D.C. Circuit held that ar requested

transfer of traffrc without the plans themselves is goverired by $ 2.1.8,0f Tariff No, 2 and cannot

13
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occur unless the new customer assumes "all obligations" <lf the fbrmer customerr. While

indicating that the Inga Companies' claims are likely meritless, the DC Circuit did not decide

this issue, (D.C. Circuit Opinion at 10'11). It stated that g 2,1.8 would not allow a transfer of

service without "all" the attending obligations but that it was not "decid[ing] precir;ely which

obligations should have been transferred in this case," (Id. at I I & n" 2), Thus, the issrue refened

to the FCC by this Court remains untesolved, and the Inga Conrpanies' statement that "[t]he D.C.

Circuit has conclusively decided [the] issue [referred to the FCC] in [ttreir] favor" is plainly

incorrect,

B. The obligations That PSE was Requireril To Assume on The
Transfer Is An Important Issue That Has Not Been X'inally Resolveril.

The Inga Companies next argue that the "entire obligations issue" is a "red he:ning," and

they base this assertion on language in the now-vaca{ed F(lC's decision that PSIE was not

required to assume obligations fot shortfall charges. (See Ptf. Brf. at 9-10). However, because

"[t]he Commission's order in this case is entirely predicated on its [erroneous] determination that

Section 2.1.8 of Tariff No. 2 does not apply to the movement c,f haffic" (D.C. Circuit Opinion at

6), that FCC "determination" must be revisited, It is paten(ly obvious that the FCC's one-

sentence discussion of the obligations assumed by PSE were trased on the false prem:ise that the

CCI-PSE transfer was not governed by the tariff provision ($ 2.1.8) that requires the new

customer to assume all obligations of the former customer. Ilased on the D.C. Circuit holding

that $ 2,1.8 govemed the proposed transfer, the FCC's statemr;nt has been vacated. As a result,

the Inga Cornpanies are simply wrong in saying that "the question of which oblilgations are

assumed on traffic transfers without the plan has been a.nswered by the FCC," for that

"determination" does not survive the D.C. Circuit's decision.

l4
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Plaintiffs' other atternpts to downplay the signifigance of shortfall charges miss the mark.

Their claim that Judge Politan had found that shortfall and termination obligations are "illusory"

(Ptf, Brf at 12 n.4), mischaracterizes this Court's previous stalements.a As both this Court and

the D.C, Circuit recognized, whether the CCI-PSE transfer request conrplied with AT&T's tariff

depended on whether PSE had agreed in writing to assume all obligations. The claim that

shortfall charges are not a genuine obligation ignores the tariffs language, statutory and

regulatory requirements, and court decisions, including one by Judge lPolitan in 2000, awarding

AT&T shortfall charges incurrsd under its tariffs. Seb Telec:om Int'l America, Ltd., v. AT&T

Corp.,67 F. Supp.zd 189,221 (S.D.N.Y, 1999) (granting summary judgment for shortfall

charges); 800 services, Inc. v. AT&T Corp., Civil Action No. 98-153!], (D.N.J. Aug. 28, 2000)

(awarding approximately $1.3 million in shortfall charges) (Pcrlitan, 1.), aff'd, 2002 \IL 215625

(3d Cir. Feb, 12, 2002),

The reality is that the volume discounts extended to the Inga Companies and other

customers are lawful under 47 U,S,C" $ 202(a) of the Comnlunications Act only because the

customer has made volume and term commitments that are enforoed through shortfa,l (or other

charges) if the volumes are not reached during the applicablle term periods. These are not a

"windfall" to AT&T, but an essential quid pro quo for the volume discounts that enatrle the Inga

Companies to amass the haffic on their plans (that they sought to transfer to PSE). 'l'hey are, in

a Th.r. is also no merit to Plaintiffs' olaim that the nine plans were "immune" from shortfall or
termination charges because they were supposedly ordered before June 17, 1994. Judge Politan
made no such finding; at most, the Court noted that in the context of terrnination charges, there
were methods for defraying or erasing liability by transfening commitments to a new plan.
(May 19, 1995 Opinion at 1l). That observation clbarly does not constitute a finding that
Plaintiffs' plans were immune from shortfall or terniination. Moreover, as the IrCC noted,
whether these plans were pre- or post-June 77, 1994 plarns is disputed. (See FCC Opinion at 1119

n. 93).

15



Case2:95-cv-00908-NHP Document 126-1 Filed 06/1312005 Page, 19 of 24

the D'C' circuit's words, a "burden" that had to be transferred to pSE along with the ftaffic that

was the "benefit" of the service. @.C. Circuit opinion at 9-10). Because the proposed transfers

were of all the revenue-generating telephone numbers on the Inga Companies 9 CSTIp plans, it

would create, in the D'C. Circuit's words, an "obvious end run" around the tariff if the traffic

here could have been transferred without the volume commitments that allowed the traffic to

exist in the first pIace. (Id,)

Likewise' the Inga Companies' contention (Ptf. Brf. at 14) that the shortfall issue has

been "mooted" because AT&T supposedly was compensated iflor these charges when it settled

with CCI is wrong" That CCI has now resolved its obligation to pay shortfall charges in some

fashion says nothing about whether the requested CCI-PSE transfer complied with ATditT's tariff

at the time CCI and PSE made the request - before these obligations had been satisfied.. In sum,

there is no merit to Plaintiffs' current claim that the "entire obligations,, issue has norv become

irrelevant,

Thus, because the FCC's earlier decision has been vacated and is now a legal nullity, the

Third Circuit's mandate and this Court's prior decision each mean that the Inga Companies must

retum to the FCC if they wish to continue to pursue their clainns against AT&T. An4 ttre Inga

companies may clearly do so. Although they previously clairmed that the FCC indicated that

proceedings at the agency were "over," the Acting General Couursel of the FCC told Mtr, Inga in

an April 27, 2005 letter that Plaintiffs have the option to pursue firther proceedings with the

FCC to address any issues that were left open by the D.C. Cir,cuit's opinion. Accordingly, the

Court should deny Plaintiffs' motion to vacate the stav.
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C. The Court Should Decline To Consider The Inga Companies, Tariff
Interpretation Arguments.

The Inga Companies also make argumonts that are designed to convince thir; Court to

accept their interpretation of Section 2.1.8 of Tariff No. 2, but these arguments vividly confirm

that there has been no agency determination of the referred issues. plaintiffs contend that

Section 2.1.8 required PSE to assume only two obtigations in 6rder for the CCI-psE transfer to

comply with AT&T's tariff (l) outstanding debt for the service; and (2) the unexpired portion of

any applicable minimum payment period(s), (Ptf, Brf. at l0). lthe basis for this assertion is that

the tariff says that the obligations that rnust be assurned "include" these two obligations, which

obviously does not establish that these are the only obligations that must ever be assumed. As

the D'C- Circuit suggested (Opinion at l l & n.2), the Inga Companies' "enumeration', of these

two requirements is inconsistent with the tariff s oveniding "requirement that the new customer

assume 'all obligations of the former Customer (emphasis added) [by the D.C. Circuit];." In any

case, this is the issue that the D.C, Circuit expressly declined to resolve, but left oprln for the

FCC to decide on remand,

Further, wtrile formally leaving the issue open, the D.C. Circuit set forth all the

considerations that support AT&T's claim that the tariff p:recluded a transfer urrless pSE

assumed "all obligations," particularly including the vplumelterm cornmitments that can give

rise to shortfall and termination liabilities if the traffic volumes are not maintained, The D.C,

Circuit stated that it is the "unquestioned rule" that the new customer must notiff AT&T in

writing that it agrees to assume all obligations before any transfer can occur under S 21..1.g. (ld.

at 9) The D'C. Circuit also stated that the purpose of $ 2.1.8 was to maintain intact ttre balance

of obligations and benefits when one customer stepped into another's shoes (id. at l0), andthat

by attempting to transfer all the trafflc under a plan without the volume commitnnents 0rat
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allowed the traffic to be exist, the plaintiffs were attempting an "obvious end-run around', the

plain terms and purposes of the tariff:

The reason AT&T seemed to equate the transfers in this case with a transfer of
plans is that CCI sorught to move virtually a// of the bi,lled telephone numbers in
each of its CSTP II plans. Thus, for each of the nine plans, CCI asked AT&T to
move all but one, or all but two, of the telephone numbers included in that plan"
In doing so, CCI asked AT&T to move nearly all of the services - all the benelhts
- associated with its CSTP II plans. What was left behi:nd were CCI's obligations
- the burdens under the plan. Accordingly, even if sma.ll scale transfers of tralfic
were outside the scope of Section 2.1.8, allowing this transaction to go throurgh
would create an obvious end-run around the unqruestioned rule that new
Customers had to 'assume all obligations' in transfening WATS plans. Any
reseller could circumvent Section 2.1.8 simply by asking AT&T to move iis
business one billed telephone number at a time. Using such u scheme, a reseller
could move every component of a plan, save its obligations to AT&T. . , .

(Id. tt 9) (emphasis in original).

The Inga Companies (Ptf Brf, at 12) advance a numbrer of arguments against AT&T's

tariff interpretation and the one suggested by the D.C. Circuit. All these arguments ignore that,

as the D.C' Circuit noted, the proposed transfer did not apply to a few individual phorre number

"accounts," but encompassed all the revenue-producing phone numbers on the plans and was the

economic equivalent of the transfer of all of the benpfrts of the entire plan. But the Inga

Companies should present those arguments to the FCCi not to this Court. Similarly, the Inga

Companies' attempt to draw a distinction between "plan obliga,tions" and "account obligations,"

which finds no support in the tariff language, can also be presented to the FCC. That agency can

also consider Plaintiffs' arguments that a variety of other factors somehow establish that shortfall

and termination obligations were not among the "all obligatirrns" that a new custorner had to

assume for a transfer in January 1995: the language of $ 3.3.1,Q of the tariff; the wittrdrawal of

the Transmittal 8179; the prior transfers that occurred; and the (baseless) allegation that these

were pre-June 1994 plans that are exempt from shortfall liabilities.
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The decisive factor here is that the Third Circuit has affirmed this Court's findirng that the

FCC has primary jurisdiction over the refened issues, pnd the Third Circuit has hel.d that the

FCC's primary jurisdiction extends to all matters involving determinations of whettrer AT&T

complied with the tariff in denying the transfer, The FCC is equipped now to considerr all of the

arguments raised by Plaintiffs in light of the D.C. Circuit's decision. Although plaintiffs

complain about the length of time this matter was pending at the FCC before it issued its October

2003 decision, the delays occurred because the Inga Companier; failed to convey to the: FCC that

the CCI-AT&T settlement did not rnoot all issues in this case. (See D.C. Circuit Opinion at 5).

The Inga Companies do not contend (and cannot contend) rlhat AT&T's conduct caused or

contributed to any of these delays. Finally, it was the Inga ComLpanies who chose not trc return to

the FCC after the D.C. Circuit decision, for they elected to try to convince the Cou( that the

Third Circuit's mandate had been fulfilled. As demonstrated above, because the primary

jurisdiction issues remain unresolved by the agency, the stay should remain in effect pending a

final determination of the referred issues.

CONCLUSION

For the foregoing reasons, the Court should deny the motion of the Inga Connpanies to

vacate the stay in this matter.

Respectfully submitted,

PITNE'T HARDIN I-I,p
Attornep for Defendant AT&lt Coqp,

e''ftM4'-'-'- 
-rucHano n. sRow}{

P.O. Box 1945
Morristown, New Jersey 0796t1
(973) 966-6300
rbrownr@pitneyhardin. com

Dated: Jure 13.2005
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CERTTFICATTON OF F,ILTNG

I hereby oertify that on this date that the within Brigf of Defendant AT&T Corp. in

opposition to the Motion of Winback & Conserve Ptogram, [nc., One Stop Financial, Inc.,

Group Discounts, Inc. and 800 Discounts, Inc. to Vacate the Stzry of This Matter and A,ffrdavit of

Richard H. Brown were electronically filed with the United Stgtes District Court for the District

of New Jersey, Clarkson S. Fisher Federal Building and U.S. Courthouse, 402 East State Street,

Trenton, New Jersey 08608.

Kg€---
RTcHARD H. BRcfm-

DATED: June 13.2005
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Frank P. Arleo
Timothy M. Donohue

522Eagle Rock Avenue
Penn Federal Building
West Orange, NJ 07052

Telephone: (973) 736-8660

Fax: (973\"736-1712

Honorable William G. Bassler, U,S.D.J.
United States District Court
M.L. King, Jr. Fed. Bldg. & Courthouse
Room 5060
50 Walnut Street
Newark, New Jersey 07I02

Re: Combined Companies,Inc., et al. v. AT&T
Civil Action No. 95-908

Dear Judse Bassler:

INTRODUCTION

As Your Honor is aware, this law firm represents plairntiffs Winback & Conserve Program,

Inc., One Stop Financial, Inc., Group Discounts, Inc. and 800 Driscounts, Inc. in this matter.

Plaintiffs' motion to lift the stay imposed by this Court 10 years ago will be heard on a date and time

to be set by the Court. In their moving papers, plaintiffs established that the stay must be lifted

because (1) the D.C. Circuit has conclusively answered the sole question referred by the Third

Circuit several years ago; and (2) all other questions df interpretation concerning the subject tariff

have been resolved by the FCC and it is senseless to request it to make the same rJeterminations

again,

In opposing plaintiffs' motion, AT&T, has flled a submission that is both factually and

legally incorrect. AT&T has submitted 100 pages of elhibits in an attempt to muddy the waters and

further delay this matter. However, the time for delay is over. The ru1lings of the Third Circuit, FCC

and D.C. Circuit make clear that plaintiffs' attempted transfer of traffic only under AT&T's tariff
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was proper and AT&T's failure to make the transfer is a violation of $ 203(c) of the Communications

Act. No further rulinss are needed bv the FCC.

AT&T'S PRELIMINARY STATEMENT AND BACKGROUND FACTS

1. AT&T's Preliminarv Statement

AT&T makes numerous factual assertions that are unsupported by any evidence, belied by

AT&T's prior conduct and are simply incorrect. Happily, each misstatement is easily refuted.

AT&T's assertions will be addressed seriatim.

Beginning with AT&T's Preliminary Statement, AT&T makes the bold statement that the

D.C. Circuit Court has rejected the primary claim of the Inga Companies and has strongly suggested

that the remaining theories are "meritless." Def. Brf. ("D[]") at p. l. The assertion is false.

Plaintiffs' primary claim always has been that its attempted traffic transfer was properly done in

accordance with $ 2.1.8. Plaintiffs have demonstrated that they even used AT&T's required TSA

forms in making the transfer request.r By ruling that the traffic transfers were permirssible under $

2.1.8, the D.C. Circuit has wholly endorsed plaintiffs' position, Thus, plaintiffs went from an FCC

decision holding that its transaction was not prohibited to a D.C. decision that the transaction was

expressly permissible,

Also, contrary to AT&T's assertion, there is no suggestion anywhere in the .D.C. Circuit's

opinion that plaintiffs' remaining theories are "meritlesq," Id. at 1. In fact, the D.C. Circuit indicated

that it was only ruling on the narrow question as to whether $ 2. i.8 pennitted the transfer.

' Before the D.C. Circuit, AT&T conceded as much. AT&T's brief stated CCI's use of "Transfer of Services
Agreement" forms to request the pertinent movement of traffic conclusively established that Sectionr 2.1.8 applied to
their request. Arleo Supp. Cert at Ex. A. At oral argument, AT&T's counsel stated: "No, but the transfer form
happens here to say exactly what the tariffsavs, and the only way you can satisfv the tariff is either use our form
or submit in writing something that says exactly what our form says. Id. at Ex. B.
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Next, AT&T argues that the D,C, Circuit rernanded remaining issues to the FCC. DB at p. l.

That is entirely false. The FCC has advised that there is no renand and no issues presently pending

before the FCC. Id. at Ex. C.

Next, AT&T asserts that "the FCC acknowledgEd that $ 2,1.8 of the tariff prohibits transfers

of service unless the customer assumes 'all obligations"'. DB at 2. The FCC's ruling explicitly

stated that "all obligations" did not include S&T; but oilly whrrt was encompassed witlhin g 2.1,g in

January of 1995. The D.C. Circuit ruled that the FCC's Conclusion that g 2.1.8 did not apply to trafftc

only transfers was incorrect. However, the ruling does not change the FCC's interpre,tation of that

sectionwhenitapplies. TheFCCinterpretedS2.l.Stofneanthattheonlytwoobligationscontained

in the tariff (before AT&T attempted to amend it I 1 morlths later) must be assumed by the transferee.

It is obvious the FCC used Section 2,1.8 to determine wliich obligations were to be assumed, because

it agreed with the District Court and determined CCI, and plaintiffs'companies were, as 2,1.8's

language states. jointly and severally liable. Under thq FCC's predicate the plaintiffs' transaction

had to meet an even more stringent "obligations assumed" test because the FCC believed 2.1.8 only

allowed whole plan transfers and plaintiffs were only moving location traffic. So if anything, this

forced PSE to assume, by the FCC's predicate, even more than it had to; as if PSE was assuming a

whole plan and not just accounts. Therefore, the FCC etror had no negative affect on ,q.T'&T, and if

anything the erroneous predicate over compensated AT&T. AT&T now asserts that fwo additional

obligations, shortfall and termination ("S&T"), also had to be assumed by the transferee even though

the tariff does not so state. As we conclusively demonstrated in our moving brief, S&T obligations

were not a part of the filed tariff at the time of the requgsted transfer, they were added prospectively
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1 1 rnonths after the transaction at issue.2 See Orloff v. FCC , 352 F .3d, 4I5, 421 (stating that ,,filed

tariffs are pointless if the carrier can depart from them at will.,,)

Moreover, even assuming that the tariff somehpw is ambiguous on this issue (although a

plain reading strongly suggests it is not), it must be bonstrued against the drafter, AT&T. See

,29 FCC 1208, aff d, 29 FCC 1205 (n960).

AT&T again plays fast and loose with the facts when it states that the FCC "assurned that the

purpose of the transfer was to defraud AT&T out of shoftfall/termination charges," DBi at p. 2. The

FCC made no such assumption. In reality, it stated in its opinion: "even assuming that AT&T

reasonably suspected 'fraudulent use' under Section ZiZ.4 thr> remedy under its tarilf . was a

temporary suspension of service, not a permanent refusal to mo,ye the traffic. Arleo Cert. at Ex. G, p.

12' In short, the FCC has ruled that AT&T's only remedy was to temporarily suspencl service -
which it did not do. The illegal remedy was a clear violation of the Communications Act. Thus, as

the FCC found, AT&T, by using an illegal remedy, is prgcludecl from relying upon the argument that

it is entitled to S&T obligations.3

AT&T then goes on to suggest that there are "open issues" which were originally raised by

plaintiffs and not adequately addressed by the FCC. DB at p.2. The argument is a red herring, The

Third Circuit referred only one question: Whether $ 2.1,8 permitted transfers of traffic without a

2 Further support is found in the tariff amended on November g,1995. lt states "the shortfall charge will not apply
in connection with the discontinuance of a CSTPII that was ordgred pIeI to June l7th, 1994. Thus, it is clear that
plaintiffs' plans were grandfathered and were immune from penalties. AT&T senior counsel Charles Fash admitted
as much in a July 3,1996 letter wherein he stated that shorlfall charges could not have been in issu,e at the time of
the traffic transfer. Id. at Ex. D.

'At&T also asserts that the FCC failed to consider $2.8.2, which may be used to deny additional service in the case
of suspected fraud. First, AT&T never raised this argument to the FCC and, therefore, was barred from raising it on
appeal. Second, as the FCC argued to the D.C. Circuit, it is common sense that moving traffic gLway from CCI
cannot be considered a denial of "additional service" to CCL Similarly, PSE cannot be subject to the sanction of
denial of service under its tariff for any alleged non-payment of cfrarges by CCI .
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transfer of the entire plan. AT&T has submitted voluminous exhibits in an attempt to create the

misimpression that there are open issues when there are not. Further, any ancillary issues are moot

since it is undeniable that AT&T used an illegal remedy and, thus, cannot rely on its alteged S&T

charges even if the plans somehow were not immune from the charges.

Finally, the fact that plaintiff may have submitted additional issues to the FCC for

interpretation does not mean that they are duty bound tq do so once again now that ther D.C. Circuit

has ruled. Stated differently, the only question referred by the lfhird Circuit has been answered. The

fact that the D.C. Circuit ruled that the FCC incorectly concluded that g 2,1.8 did not allow traffic

only charges does not change the fact that the FCC has fl.rlly interpreted that tariff. In other words, as

a result of the D.C. Circuit's opinion, the FCC's prior interpretation now applies not only to plan

transfers but also traffic transfers. There is no reason to seek additional interpretation.

2. AT&T's Backeround Facts

AT&T's recitation of the background facts are similarly distorted, First, AT&'I asserts that

the "volume and term commitments were the essential quid pfq quq for the discounted rates." DB at

p. 3. That is simply not so. Plaintiff s companies were by far the largest aggregators with $54

million in billing. Yet, they received only a 28% discoupt. In stark contrast, PSE's CT516 plan was

given a whopping 66Yo discount on only $4 million per year in billing.a Therefore, ATrgc,T's rhetoric

that the S&T obligations were the essential ouid pgq quo for the discounted rates is pure fantasy.5

4In fact, plaintiffs' own office was offered 51.3%o discount on its $200.00 per month phone bill, as wore other mom
and pop businesses, Supp. Cert at Ex. E.

s Also, AT&T denies it had engaged in a campaign to put aggregators out of business. The facts show otherwise.
Id. at Ex. F.

128-1
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Next, in an effort to further support its unjustified refusal to make the transfer, AT&T asserts

that Mr. Inga admitted to an AT&T manager that the purpose of the traffic transfer was the evasion

of S&T liability. DB at p, 4. This statement is not onJy falser, it defies logic. First, it is absurd to

believe that Mr. Inga would notifo AT&T that he Was attr;mpting to evade the Si&T policies,

especially when AT&T controlled all of the money.6

Also, on page 4 of its brief, AT&T claims that it declined to process the two-step transfer

because it believed "there is a substantial risk that the 'traffic only" traffic would ha've resulted in

CCI (which is a new company) not being able to satisf, obligations under the tariff." DB at 4.

AT&T ignores the simple factthat under $ 2.1.8, both companies would remain jq!4!ly and severally

liable for AT&T's alleged shortfall. Conectly recognizing this,, the FCC stated:

If AT&T had moved the traffic from CCI to PSE, then all of the traffic that CCI had
used to meet its CSPTIIiRVPP commitments wduld be associated with PSE's CT516.
Further, CCI (as well as the Inga Companies), but not PSE, would continue as being
responsible for any shortfall obligations under the CSTPII/RVJPP plans. Once all of
its traffic is moved to PSE, CCI might have nebded to amass new traffic in order to
meet its commitments under its CSTPII plan. AT&T's apparent speculation that CCI
would fail to meet these commitments and would be judgment-proof did not -iustif,
its refusal to transfer the traffic in question.

Id. (emphasis supplied), The D.C. Circuit Court's ruling that $ 2.1.8 was applicable to this

transaction does not change the FCC's common sense interprr:tation and there is no re,ason to return

to the FCC for reaffirmation.

Incredibly, AT&T's then asserts that plaintiffs' primary claim to the FCC was'"that 2.1.8 was

inapplicable." DB at p. 7. AT&T's statement evidences a complete misunderstanding (or an

" This claim is particularly suspect in light of the fact that Mr. Inga has provided taped conversations with 13 AT&T
senior managers - including the affiant - wherein all stated that plaintiffs' plans were forever immune from S&T
obligations. The tapes have been provided to AT&T and this Court.
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intentional misstatement) of plaintiffs' position,

issue infra,

ln any event, plaintiff's have already addressed this

Unable to explain why it added S&T obligations prospectively I I months after the

transaction, AT&T needed to come up with a new deferlse. In doing so, however, AT&T misquotes

the second obligation in order to set up its argument. The tariff actually states "These obligations

include (l) all outstanding indebtedness for WATS and(2) the unexpired portion of any applicable

minimum payment(s) periods. AT&T misstates obligation No. 2 as "fhe unexpired portions of any

minimum service. DB at p. 7. Obviously, payment is not seryice. AT&T makes this misstatement

so that it can argue that S&T obligations are actually minimunr payment (service to Alf&T) periods.

However, the tariff does not say that and to the extent it is ambiguous it must be construed against

AT&T. DB at p, 7. Further, plaintiffs also utilized 5 2.5.7 which waives S&T due to ,circumstances

beyond the customer's control.

In reality, the record and the nine signed TSA's make clear that plaintiffs intended that PSE

assume all the obligations required by $ 2.1,8 as it then existed, A:f&T never reached this issue

because it balked at making the transfer based on its unsupported speculation that plaintiffs were

trying to avoid their obligations.

Having laid a false foundation, AT&T then asserts that obligation (b) of $ 2. L8 includes S&T

obligations. However, if this is true, why did AT&T then add these obligations to $ 2.1.8 on a

prospective basis I 1 months after the traffic transfer at issue? AT&T's prospective filing leads to the

inescapable conclusion that these obligations were not parl ol'$ 2.1.8 at the time the traffic transfer

was requested, AT&T misquotes its tariff, and then misinterprrets its meaning, in an attempt to assert
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a newly minted defense after l0 years

tariff filins.7

because it cannot explain its November 11, 1995 prospective

AT&T also asserts that no benefits are left to plans afte,r the traffic is temporari[y transferred.

AT&T is wrong. First, traffic always fluctuates; it is the plan that is the perpetual assel, Second, the

obligations occur at fiscal year end, not monthly. Third, the benefits rto plaintiffs are many, and

included (1) CSTPII's are renewable at the aggregator's discre,tion; (2) grandfathered rights (for pre-

June 17, 1994 plans); and (3) no security deposits because il plan's previously established credit

history allows a merger into a new contract without postlng a $ l3.5 million deposit.

In short, AT&T keeps shifting its defense in an attempt to find one that might work. Initially,

AT&T allowed "traffic only" transfers without the transfer of S&T oblLigations. Id. at Ex. G. Then,

in 1995, AT&T stopped traffic onl), transfers completbly, arguing that $ 2.1.8 did not allow such

transfers and only allowed whole plan transfers,8 Whqn that argument appeared destined to fail in

D.C. Circuit, AT&T argued that the transfer obligations vary depending on what is being transferred.

Then, after AT&T realized that the D.C. Circuit intended to rule that traffic only transfers were

permitted under $ 2.1.8, AT&T concocted the defense thatplaintiffs never intended to assume any

obligations and, therefore, violated $ 2.1.8. Finally, once AT&T realized that its argument that

plaintiffs' TSA forms indeed assumed the only two obligations required by the tariff, it created its

final defense (hopefully) thatthe subsection (b) obligatfon contained in $ 2.1.8 (unexpired minimum

payment periods) includes S&T.

7 The time for AT&T to asseft this new defense has long expired. lsection 2.1.8 gives 15 days to question the
transaction, not 10 years,

8 This position was obviously incorrect because documentation demonstrates that AT&T previously permitted traffic
only transfer and then completely stopped that practice. Id. at Ex. H. Tlhere was never a requiremenLt that S&T be

assumed. That change in position created the narrow issue as to whether $ 2.1 .8 allowed traffic onl1, 116nrLrr.
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In reality, AT&T's new defense puts it in an qntenable catch-22 position whe,re it loses either

way. Prior to this transfer, plaintiff did several other "traffic only" transfers to various aggregators.

Under AT&T's theory, all S&T obligations must have plgllrously transferred , thereby leaving

plaintiffs with zero S&T obligations. Using that theory would result in zero S&T obligations left to

transfer to PSE in January 1995. Yet, AT&T now argues thzrt CCI's plans still had S&T obligations,

thereby confirming its real position: S&T obligations do not transfer on "traffic-only" transfers.

AT&T has not produced even one routine "traffic only1" transfer transaction to support its theory.

AT&T then presents a laundry list of all topicd that were covered by plaintiffs before the FCC

and the D.C. District Court, including: (l) pre-June 17,1994 immunity; (2) the $50.00 per location

transfer fee; (3) other comparable traffic transfers; and (4) AT&T transmittal 8179. AT&T argues

that the FCC must also provide interpretation of thesg issues. AT&T is incorrect. Simply because

plaintiffs raised additional arguments in support of itq position before the FCC does not mean that it

must go back and raise them again.e To the contrary, in light of the D.C, Circuit's ruling, there is no

need to do so. It is clear that AT&T has violated the Act and the stay should be lifted in this Court so

plaintiffs can press forward on the issue of damages.

On page 9 of its brief, AT&T again reasserts its ill-conceived notion that plaintiffs' alleged

(but unsupported) fraudulent evasion of shortfall chatges somehow survives the FCC's prior ruling.

The FCC previously ruled that AT&T's sole remody in this instance would be the temporary

suspension of service and not a pennanent refusal t0 transibr traffic, This ruling does not change

e Further, the FCC has already ruled on some of these issues. As we noted in our moving briel th,e fact that the FCC
specifically noted in its ruling that the transfer was requested before June 17. 1994 underscores the fact that the FCC
understood that S&T obligations contained in the amended tafiff did not apply to this transfer.
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simply because the D.C. Circuit has now ruled that $ 2.1,8 is applicable to this transfer. In fact, it

reinforces it. There is no reason to petition the FCC to rule orr that which it has already ruled.

LEGAL ARGUMEN:q

THIS COURT MUST VACATE THE STAY

AT&T's argument that this Court should not vacate the stay in this matter stands the case on

its head. AT&'I states "it has never been disputed in this case that transfers of traffic are permissible

under $ 2.1.8 yhcU the associated liabilities are assumed." DIJ at p. 1 1. However, AT&T incorrectly

asserts that the "associated liabilities" must include S&T. In reality, plaintiffs' nine T|SA forms show

clearly that it intended to transfer the only two obligations under S 2.1.8, which does not include

S&T.

Amazingly, ATdcT tries to suggest that the D.C. Circ,uit ruling was somehow a "win" for it.

That is simply not the case. AT&T states that "the D.C. Cir:cuit has strongly indieated that $ 2,1.8

authorized AT&T's actions." DB at p. 12. AT&T must be reading a different opirrion. The D.C.

Circuit ruled that $ 2,1.8 was applicable and permitted plainliffs to transfertraffic only. It made no

other findings and does not suggest in any way that $ 2.1.8 allowed AT&T to refuse to move the

traffic.

Next, im subsection A of its Legal Argument, AT&'f makes the wishful argument that the

D.C. Circuit has deemed plaintiffs claims as "likely meritless." Once again, AT&T places a spin on

the D.C. Circuit's opinion that simply is not there. All the D.C, Circuit stated was that a transfer

under $ 2.1,8 requires a transfer of all the attendant obligations. The FCC said 1he same thing.

Indeed, the FCC went further and defined precisely which lrvo obligations are transferred. AT&T
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now attempts to read into the tariff additional obligations rthat were not there at the time of the

transfer.

Further, AT&T's asseftion that the D.C, Circuit suggested plaintiffs' attempt,ed an "end run

around" the tariff misreads the opinion, A close reading shows that the D.C. Clircuit was not

referring to plaintiff s specific transaction but to the FCC's errolleous account transfer methodology.

In this transaction, plaintiffs did not circumvent $ 2.1.8 by trarsferring "one billed number at a time";

which the D.C. Circuit deemed would circumvent $ Z.t,S; they did a bulk transler wherein all

obligations were assumed,

Finally, the two cases cited by AT&T in support of its position, Telecom Int'lt America. Ltd.

v. AT&TCorp.,67 F. Supp.2d 189 (S.D.N,Y. 1999) and 800 Services. Inc. v. AT&TCor?., Civil

ActionNo.9B-1539 (D.M,J. Aug.28,2000), af?d,2002WL215625 (3dCir. Feb 12,2002)acfially

support plaintiffs. In 80L Services Inc., Judge Politan ruled that only newly ordered plans after June

1994 were subject to S&T obligations. Thus, E00 Services, Inc.'s plans were subject to S&T

obligations while plaintiffs' plans were not. Second, it is significanl:.that neither car;e involved the

FCC.r0

In summary, all requirements and obligations within {i 2.1.8 were met, The FCC relied upon

S 2.1.8 to decide which obligations get assumed by PSE and determined that SrtT do not get

transferred on traffic only transfers; thus the DC Circuit's otrligations assumed issue was answered,

The FCC's error did not have a negative effect on AT&lt. AT&T's use of an illegal remedy

prohibits reliance on S&T in any event. Additionally, AT&T is not entitled to S&T because (l) the

r0 Plaintiffs also are in possession of deposition testimony in the 800 Services case showing that All&T used
aggregator's proprietary data to solicit end-users and drive aggfegators into shortfall. It is axiomatic that "he who
prevents a thing from being done may not avail himself of the 4on-performance which he himself has occasioned."
See Keiftraber v. Yarnnelli, 9 N.J. Super 139, 142 (App. Div. 1950).
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plans were pre 17th June, 1994; (2) due to AT&T's unlawful telemarketing using proprietary data,

AT&T cannot rely on S&T; and (3) finally, AT&T cleprly losses under the laws on a.mbiguity and

explicity.

CONCLUSION

For all of the foregoing reasons, as well as for the reasons contained in our moving papers,

we respectfully submit that this Court lift the stay previously imposed in this matter.

Respectfirlly submitted,

ARLEO & DONOHUE, L.L.C.

Bv: s/Frank.P. Arleo
Frank P. Arleo

FPA:hm
cc: Richard Brown, Esq.



Background

800 Services was a toll free aggregator that initiated a Networrk Service Commitment Form

contract with AT&T to be in the business of toll free aggregation in 1990. 800 Services Inc,

undlertook a toll free discount plan that entitled it to 28o off ltT&T's base rates. When 800

Services originally signed its l,letwork Services Commitment Form contract with AT&T the 3'd

partty end-users, which 800 Services accumulated on its discount plan, could not obtain on their

own the discounts that 800 Services Inc., could provide as part ,of its group discount program.

800 Services, Inc was able to give to the end-users more than therse end-users could get on their

own directly with AT&T and still have enough left over to make it a very profitable business.

The 28oh discount was a coupl;d tariffed offering under AT&T's tariff No 2, that was comprised

of the following two discounts: 1) A Customer Specific Term Plan II (CSTPII) discount of 23Yo

and 2).A Revenue Volunae Pricing Plan (RVPP) discount of approximately 5%. 800 Services,

Inc utilized enrollment forms tlhat AT&T issued to aggrEgators called ENDUS FORMS to add or

delete 3'd party end-users toll free service under the 800 Servicers Inc.'s discount group AT&T

CSTPII/RVIIP discount plan.

When 800 Services, Inc enrolled the end-users under its CSTPII/RVPP AT&T discount plan,

800 Services, Inc., would advise AT&T, on the enrollment form sent to AT&T, how much of the

280% discount AT&T should apply to each particular enfl-user.

800 Services utilized ATdrT"s Enhanced Billing Option (EBO) whereby AT&T continued to bill

the end-users directly and the end-users would still colrtinue to pay AT&T their toll free phone

bill. Since AT&T was doing the billing and collecting of the phone service charges it was also

AT'&T's obligation to charge, collect and remit all appficable federal excise taxes and state sales

taxes as an entrusted aeent of the federal and 50 States taxins authorities.



AT&T offered aggregators like 800 Services, Inc. 4 different billiing options under its Enhanced

Billing Option. (EBO). The enrl-user would continue to pay AT&T but after enrollment onto the

800 Services, Inc.'s discount plan would then receive either a l5ol>, 17 .5oA,20Yo or 23% discount

applied to its toll free phone bill, The difference between the disoount amount given to the end-

user and the overall discount of 28%o was the margin that 800 Services Inc, would make.

Therefore 800 Services would either make I3%, 10.5%, \Yo, or 50lo respectively on each end-

userr. AT&T would credit 800 Services Inc.'s one master compensation account and then issue

one monthly check to 800 Services, Inc for all the 800 Services Inc's customers , i.e, the end-

usen locations on its CSTPII/R\/PP group discount plan.

Under this AT&T tariffed offering 800 Services Inc, was financially responsible to pay the entire

phone bill if the end-user clid nct pay AT&'I on time. llhe tariff mandated that AT&11 would first

attempt to collect the end-user bad debt directly from 800 Services Inc. AT&T typically dunned

receivables for 90 days based on the aged rcutstanding balance reports AT&T furnished monthly

to 800 Services, Inc. If 80,0 Serrvices Inc, did not pay by check to AT&T the bad debt of its end-

users then by the 90th day, AT&T would reduce the 5o/o RVPP discounts pool that were being

applied to all the end-users bills. Therefore if the 800 Servicesi Inc.'s CSTPIVRVPP discount

plan was experiencing l9/o bad debt in total, all the end-users would receive 1% less RVPP

credit, not .just the end-users who caused the bad debt. ATdtT was thus compensated by

providing less of a discount to all end-user locations. See Exhibit A bullet number 8. As

disoussed later it is import,ant to note that this exhibit wps submitted to the Federal District Court

ancl the FCC by Combine,d Cornpanies Inc. (CC! as i{s positionL in a case vs. AT&T. CCI was

owned by Mr. Lany Ship,p wlao as latter explained apiears to have co-operated with AT&T to

2

deliaud 800 Services. Inc.



Beriides end-user bad debt (r:ncl-users not paying their phone bill on time) the tariff also provided

that 800 Services, Inc would tre responsible to AT&T for not meeting the plans fiscal year end

volume obligation it undertool< to obtain the 28o/o discount. AT&T's tariff provided a shortfall

charge if the phone usage trzrffiLc volume obligation was not met. 'The shortfall charge was simply

the difference between what alggregate phone usage volume was committed to AT&T and what

actr:ally was used by the iaggr(rgation of all end-users under the .AT&T CSTPIVRVPP discount

plan. A second charge for terrrination of the CSTPIVR.VPP discount plan would be applicable if

800 Services Inc., terminated the plan before the 3 year contract ended. Termination charges

werc 35Yo o.f the volume cornnritted. See exhibit A again however read the 1Oth bullet.

800 Services, Inc was responsible to AT&T for the bad debt and also the shortfall and

tennination charges. If bad d,sbt, shortfall, or termination were present then AT&T under its

tariff must go to its customer, the toll free number aggregator (800 Services, Inc), and if the

aggregator does not pay AT&T then reduce the discounts applied to each location in the group

plan. We will later see that the AT&T's tar:iff caps the amount theLt can be inflicted upon the end-

users to the discount amount that the end-users were {eceiving, Therefore, the end-users could

never be expected to pa), more than the discount prqvided them. Shortfall charges under the

tarifi was the obligation of 800 Services, Inc., not the epd-users obligation.

It is again important to note that the following explanation of a restructure was also the position

of Combined Companies, Inc, (CCD president Lany G' Shipp ,Ir. In fact this explanation was

filed by CCII to the Federal District Court and the Federal Communications Commission. The

relevance to CCI and Mr. Shipp will be discussed later.

800 Services Inc. originated its' CSTPII/RVPP plan in 1990. This a very important fact because

its plan had special gran,lfattrered benefi1"s under the tariff, It is; well established FCC law that

Does It Wo



any substantial changes to a phone carriiers tariff are always done on a prospective basis.

AT,&T's Pittsburgh, PA lbillirrg office ke:pt track of when all CSTPII/RVPP discount plans

oripginated into the marketplace by the RVIPP ID, often referred to as the VPP, issued by AT&T

when originating the plan. ATrtT's Revenue at Risl< FLeport for July 1994 bill date shows all of

AT&T's toll free aggregators CSTPII/RVJPP plans that were alrr:ady in effect as of July 1994.

80Cr Services, Inc's CSTPIVR\/PP plan ID 3093 is already included in AT&T's database as of

1990, see Exhibit B.

On the AT&T Network Slelvir;es Commitment Form the box NIEW ORDER was indicted if it

was a NEW Plan being originated into the marketplace.

If an aggregator such as 8100 S,ervices Inc., increased it commitnaent during a3 year contract and

starrted another 3 year period and used its originally issued RVPP ID this would be called a

restructure. Using the sarne originally issued RVPP ID mandaled that the plan would still be

changes.

The following must be undersrtood before the fraud perpetrated upon 800 Services, Inc by AT&T

and CCI's Lany G. Shipp is e:rplained'

ThLe RVPP ID that was issue<l to 800 Services was plhn ID 3093 and remained 3093, thus 800

Services, Inc was grandfathered to a critical tariff chapge. The lact that 800 Services Inc.'s plan

was ordered prior to June lTth 7994 is sigrrificant. CSTPII/RVPP plans that were ordered prior to

June 17th 1994 only had t.o mr:et frscal year end shortfall commil.ments. CSTPII/RVPP plans that

were ordered and "markecl new" on AT&T's contract after June I7'h lgg4 had to meet more

arduous monthly pro-rata commitments if the plans ryere restructured before the fiscal year

ends, as opposed to pre ,lune 17th 1994 fiscal year end commitrnents It is critically important to

understand what a testrur:ture is and how it works.



ttRestructuringtt---66fJpgrading"---'6Discontinuance Without Liabilitv"

The word "restructuring", the r,vord "upgrade", and the phrase "discontinuance without liability"

all mean the same thing. Restrtrcturing was the common business'vernacular used between

AT&T management and its aggregator customers, "IJpgrade" is the term used on the AT'&T

Network Services Commil,ment Form contract with its aggregators that enacts what is refened to

in the marketplace as a restnrcture. "Discorrtinuance Without Liability" is the term used within

AT&T's Tariff No. 2that defirres in tariff terms what a. restructure is. These terms are all

syntonymous.

A pre-June 77th,Igg4 newly ordered RVPI' ID could be restructured without shortfall penalty

befbre the frscal year end true-up date. Shortfall penalties on pre-June 17th, 1994 ordered plans

corrld only be assessed agirinst them if the plan went past the l2th,24th, or 36th month;

therefore if the plan was rr;structured before these shortfall fiscal year end true-up months, there

could never be a shortfall penarlty inflicted by AT&T against the erggregator.

The aggregator's volume commitment for a 3 year CSTIIVRVPP plan went down by ll36th

each month, whether or not thrl plan had any account uqage volume on it. Actual phone usage

had no bearing on the retirement of volume commitmenJ when doing a restructure' It was ti4[9

eppliecL

Fgr example, with athree,year commitment of $12,000 per year ($36,000 over 3 years), if an

aggregator wanted to restructure its' volume commitment at the end of the 1lth rnonth of the first

ye:ar, it would take the remaining 25 months x $1,000 ($25,000) and commit to another three

years at about $8,000 a year ($25,000 divided by 3 equals about an $8,000 yearly comrnitment

for the existing CSTPII tri.VPP ID when restructured). In this example the yearly commitment

went clown from $12,00Ct a year to about $8,000 per year, no mqtter if the aggregator was over or

not the volu



under its volume commitrnent up to the of restructuring. Even if the aggregator had phone

usage volume of $36,000 by the 1 lth nth of the first year and thus already met AT&T's 3-

11 months, the aggregator didn't get credit for this. Theyear volume commitment within the fi

volume commitment level on a restruc plan was strictly calculated based upon the

mitment over another 3 year period,rernaining months of the 3 year volume

It didn't make a difference if the had $1000 of total usage before the 11tn month; pre-

June 17tt', 1994 ordered plans tLad A shortfall obligations.

The aggregator didn't needito bre doing I lln2th's of the volume commitment when restructuring

the remaining25 months of the 36 mon time commitment when restructurine in the 1lth

month of the first year. Onl.v c 7'h newlv is

have: to hLave 11/1 th's of its made at t

restruglunng-In the exampk:, the aggre would have to be doing 1l112th's of the yearly

$12,000, which would be $l 1,tC00 pro-

was originated after June l7th, 1994.

Prer-June lTth lgg4 originated plans

existence. Since the volume commi

aggregator could restructttre u:ntil there

due to the fact that these etggrergator

AT&T under one set of rtiles, includi

the rules of the game chauged in mi

Ari Judse Politan Decision in the NJ F

Cf}TPIVRVPP plans:

a commitment when restructuring if the RVPP Plan ID

grandfathered until the ITVPP ID no longer was in

t continually went down'when restructuring the

no commitrpent left. 'fhis was imposed by the FCC

iness people when originating these commitments with

posting security deposits, should not be forced to have

District Court stated in reference to these

6

"Rules should in the m le of certain ut notice."



It was recently discovered in July 2006 over a dozen AT&T managers explained on audio

assigned to the plan when the plan originated intotape that AT&T went by the R /PP ID

the marketplace to determine'nrhat tariff rulles the plan was under. The tariff mandates that you

must take a new I1VPP discourLt plan originating a new CSTPIVRVPP plan and this is one

of the reasons why, so AT,&'f can keep of the plans origination dates. AT&T tariff section

3.3 1.Q covers the rules when ordering { new CSTPil plan. When you order a new CSTPII you

have to order a New RVPP lD: see Exhibit C.

A restructure is stated in the tar:iff as a CST'PII/RVPP contract of greatel value, and on the dT&T

Network Services Commilment Form as an urrgrade. In the example the restructuring

decreased the vearly comndl.m'ont but it the remaining commitment. We gave an

example of the $12,000 a,.year CSTPII 4Vne plan being restructured in the 11tn month to about

$8,000 ayear commitment; $25,000 /3 ld actually give you $8,333 per year commitment.

However, an AT&T customet had to i its yearlv commitment to one of published AT&T

tariff commitment levels. In this exampfe then, there isr a $10,000 a year level commitment in the

tariff that would be subscribed to instea{ of the $8,333 figure. In this example the yearly

commitment went down by $2,000 per Jrear, ($12,000 to $10,000); however there was an

increase in the overall comnqitment frlm originally having 25 months left at $1,000 per month,

$25,000 total, to the new if30,000 comq,litment. Q..lew term assumption starting date AT&T

ref'ened to as (TASD) would result in a contract of 3 years x $10,000 per year: $30,000).

Therefore, the yearly connmitrnent down by $2,000 but the total commitment Wqnt--up by

$5,000 (30,000-25,000), sio accordinsliv. lfhus to it as E on its'

Network nnitment

The tariff and the AT&T Netrvork Se Commitment Form contract do not use the word

restructuling but all of A'f&T's rs referred to this tariff maneuver as a restructure. When



vou extend vour time commitment to

Assumption Starting Date l'TAliD). The

qgy SVPIJD. Technically, according

"Upgrade" of the existing plan, NOT a

Restructuring in AT&T contract terms

"Discontinuance without liability" of an

a C|STPII/RVPP with a total re\/enue co

remaining revenue commitment of the e

remaining in the term.

See exhibit D a letter to 1300 liervices,

which explains that the cotnrnonly used

"discontinuation of AT&T's 800

exhibit E the actual AT&11 tariff secti

Term Plan Itr - without LizLbilitv.

Attached as exhibit F is a letter from an

prqduqed-al-discovery also copied to he

sent to a CSTPII/RVPP ag;greg,ator Wi

CSTPII/RVPP plan. In the oPening

Al'&T Network Services Commitment

this is a restructure for March of 1995

box UPGRADE was cheoked off. This

restructure is an UPGRA.DE of an

Alf&T Network Services Conrmitment

upgrade the existine RVI'P Plan ID ld be utilized. AT&T did not produce any of these

another three year periorJ you are given a new Term

lan re-starts another 3 m<lre vears. but it is not given a

the Network Services Commitment form. it is an

w plan.

an UPGRADE of a plan, and under the tariff it was a

istins CSTPIVRVPP in coniunction with an order for

itment over the full term at least as large as the

isting plan, prorated according to the number of months

nc from its Alf&T account manaser Anna Nicoletti

word "restructure" in tariff terms is a

Specific Term Plan II-- without Liability." See at

3.3.1.Q,4 conoerning AT&T's 800 Customer Specific

A:f&T senior manager Jc,yce Suek that AT&TifevgI

co-managers (I-isa Hockert & Joe Fitzpatrick) that was

k & Conserve Program, Inc., regarding a restructured

AT&'I'r; Ms. Suek states that enclosed is the

orm and shie also notes riLght in the business letter that

Notice the second page of this exhibit shows that the

the association thart in AT&T contract terms a

14gi plan. Notice in the upper right hand corner of the

orm contract it asks for 1he Plan ID No. and on an



anted aNEW plan the NEW ORDER box on the

hecked and the I{VPP ID box would be left

sign a new RVPIP ID and this would be a new

rt forrn at exhibit G which was submitted by

800 Services, Inc on July'.22,1994. Not ce on this contract, as the previous restructure/upgrade

exhibit that the box UPGF|.dD.E was c off; the "New order" box on the AT&T contract

was not checked, thereforr: it is a res re of an existing plan. Also notice that in the upper

right hand corner the exisl.ing plan ID is clearly utilized 003093. Also notice on 800 Services,

Inc's contract with AT&T that in the middle of the pa6;e 800 Services, Inc has circled annual

commitment, and entered 3,000,000; thg monthly option was not selected. This contract was

approved by AT&T head manager Scotf London as signed on the lower right.

It lras been discovered by 800 Services, Inc; in July 2006 that another aggregator Winback &

Conserve with the same C)S'IPII/RVPP $isrlount plans as 800 Services, Inc., was allowed by

AT&T to restructure its plan 3782 as in$icrrted at exhibit F, but 9 additional plans throughout

1995 and up till June of 1996. The J F olitan March 5th 1996 decision ordered AT&T to

transfer account traffic on 9 CSTPII/RVPI' plans into PSE's 66% AT&T Discount plan ID 516

in Jan. of 1995. CCI and the Insa ies were permitted to restructure and merge their

CSITPIVRVPP plans but ti00 [iervices, fnc was denied using the same exact method, The March

1996 Judge Politan decision lists the fo|lowing 9 CSTPII/RVPP plans that were left in March

1996:1351,2828, 1583, '3124,2430,3663,3468,3524 and2829. Absent from this list of plans

is plan ID number 3782 rr:structured in February 1995 and AT&ll confirmation letter received on

July 12tn of 1995. The reaison why CSIPII/RVPP plan ID 3782 !; not listed in the 9 plans

c transferred is because that plan AGAIN wAS rnglggd

9
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and restructured into one of the remaini

Decision. When you merge twc, of more

one plan that is remaining ,cver another

Network Service Commitment Forms in

AT&T never assessed shortfall charges

settled with CCI's Mr. Shipp inL July of

2430, 3 124, 2829, and 3 524. Therefore

without charges after 800 liervices, Inc,

Inga Companies plans that wer,o decided

that were higher than 800 Serv'ices, Inc'

chronologically so the FCC would also

grandfathered.

Thus AT&lf violated Section',>-02 of

praotices, as it had allowecl other a

the marketplace after 800 Services, Inc'

lTth l9g4 but not 800 Services,, Inc.

were allowed to restructure at least 10

charges AFTER 800 Servirces, Inc was

section 202 of the Communications Act

In November of 1995. 18 months after

section 2.5.18 seen here as exhibit H

assessed asainst 800 Services, Inc. Thi

June 17s 1994 ordered plans that are inued without liabilitv.

10

9 plans before the March 5th 1996 District Court

STPII/RVPP plans together you have to restructure the

years, Thr: Inga Companies and CCI used AT&T

1995 to restructure at least i0 CSTPII/RVPP plans and

inst them but did to 800 Services, Inc. When AT&T

there were only 5 CSTPIVRVPP plans left:3663,

trnga Companies and CCI were able to restructure

as denied in.tuly of 1994. In fact at least four of the

by the FCC as pre June lTth lgg4 plans had ID numbers

VPP olan ID of 3093. AT&T issued these VPP ID's

that 800 Services. Inc's plan was also

Communications Act for engaging in discriminatory

which owned CSTPIVRVPP plans, originated into

plan, to restructure without shortfall charges after June

fact that Winback & Conserve Prosram Inc.. and CCI

IVRVP.P plans without shortfall and tetmination

t allowed to do even one plan is discrimination under

Services, Inc did a proper restructure AT&T's tariff

ified that no shortfall chLarses should have been

made it very clear regarding no shortfall charges on pre



"If the Old
provided in

ce of a CSTPII that w

The law could not be clearer'800 Servi

that maintained its grandfarthered pre-J

ha nnection with the
on or nrior to J

, Inc's CSTPII/RVPP plan was a restructured plan

ITth l9g4 restructurins benefits.

Plan includes rnn armual re ue commitment, a Shortfall Charge will apply as
l, following.

Audio Ta Submitted CCI to
rict Court

-['ositiion Ta

800 Services Inc has also <liscc,vered in

conversations between a N{r. Irrga, and

uly 2006 the fbllowing e><cerpts of audio taped

veral different senior AT'&T managers regarding what

AT&T's position was on CSTPIVRVP

Inc, Group I)iscounts, Inc. Winback &

plan restructures, Mr. Inga owned One Stop Financial,

program, Inc, and 800 Discounts,Inc., further

referred herein as the "Inga Companies The Inga Cornpanies subscribed to the same type

CSTPIVRVPP plans ownerd by 800 Se

The Inga Companies and (lombined C

Inc.

ies, Inc,. (CCD whictr was owned by Larry Shipp Jr.,

were joint plaintiffs againr;t All&T. following audio taped transcriptions were submitted bv

seen here as exhibit I, in their suit against AT&TCCI and the Inga Companies to the F

which starled in 1995 and is still in liti ion. AT&T as well as the Federal District Court has a

copy of the audio tapes and the transcri

& Rose Certified Court Rroport;ers. 800

tapres prior to 800 Servicers, Inr:'s disco

or the transcriptions of the tapr3s.

s that were trianscribed by Rizman, Rappaport, Dillon,

ervices, Inc just learned in2006 that AT&'I had these

request but again AT&T failed to produce the tapes

All&T Account manager Joseph Fi ick 30+years with AT&t:

Joe Fitzpatrick: If you gr:t a new VPP
number only with a new srtart rJate, it's
VPP number. ...

umber, you get a new plan. If you keep the same VPP

11

t a new plan" So if they should give you a new plan



Mr.Inga: Yeah
Joe Fitzpatrick You were given a new
Mr. Inga: Alright but say the \/PP sta the same.
Joe Fitzpatrick: Stays the same, all ha.ve then is a new TASD -Term Assumption Starting
Date, you have and original pla.n r'IAS you wilnna call that an ABC plan or whatever
but its, its iust a new TAS date. If you grandfatherred, you know how that game is played.
Mr. Inga: Now what I am saying is this theoretically, there can never be a penalty assessed on a
restructured plan because that p use AT&T has already interpreted that a restructure is
not a new plan, that TAS dale rvill start
not,

the VPP ID, VPP dictates whether it's a new plan or

Joe Fitzpatrick: If you kept the same V
Mr.Inga Yes.
Joe Fitzpatrick: The plan ttrat you prior, you know in June of '94, prior to 5/17 as lone
as fhat VPP number doesn't rchanqe, y can track back in the system and say that was a -

rd, it was apre 6117 plan, it's grandfathered. 'llrue, youthey can show when it was oripSinally
may get new TAS dates evely 1:ime you
time it right, if you screw up somehow

Mr. Inga: "Fine But it's ---it involves
contract to be able to upgra<,le the term

P number---

ructure and as long as you do the restructure---if you
don't time it right, that system is gonna kick in and

ans before 1583 was resl.tuctured-"

hit you for shortfall. So you.iust need to you know, keep your clock there to tell you when to
reslructure.
( T'ape 7 at 6-7:'franscribed b;r Ri Rappaport, Dillon, & R.ose Certified Court Reporters)

800 Services Inc, was also not provided
As stated by AT&T's Tom Iireeberg an

Mr. Freeberg: Iam going to fcrllow the
account,,.

uring discovery with this:
T&T Division Manaser:

iff. The tariff says- -- tl:m,t a restructure is not a new

Mr. Inga : It does not ---Tom, it does

not a new plan? It does not say that.
Mr. Freeberg: "I'm, I arr1 not saying

say that. Where in the tariff does it say a restructure is

m. I am saying that the corporation is stating the

tariff indicates that a restnrcture is not a new plan, that it -it is--continuous."

The confusion here was that the tariff not use tlhe word Restructure. (Transcript of tape

recording Tape26 and27 at 66 T
Court Reporters)

by Rizman, Rappaport, Dillon, & Rose Cerlified

800 Serviaes Inc. was also not provided during discovery with this:
Another conversation with AT&T p ioning Manager Lisa Hookert:

same issue. It's the same issue. I restructured my

Lisa Hockert: "The bottorn line. Al. is at a restructure is not considered a new plan---simply a

resrtructure, 1583 was restructtrred. . .. 's what you are missing, A1, and this is the last time

we're going to say it because rile're not
period... I take my direction firom Rich

to---it anymore. Restructure is not a new plan,

Kurth directly. The bottom line, Al, is that restructure at

that time we did consider it new. It's new. That's the bottom line. It's not new. All the

talking in the world isn't goinlg to chan rt. "
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Transcript of tape recording Tztpe26 anQ27 at98-102 Transcribed by Rizman, Rappaport,

Diltlon. & Rose Certified CourtRe

800 Services Inc. was also not provided during discovery with this:
Conversation with AT&T ar:count Maria Nasciemento:

Mr. Inga: The tariff did no1 change. Ydur interpretaticln of it changed.
Maria Nasciemento: Not my i ion of it. I'm llooking at it for the first time. And it's
salzlng you have to have a new CSTP plpn to bring in the LSTP's to.
Mr.Inga: Fine.
Maria Nasciemento: You <lon't have a new one
Mr. Inga: Well, what do you rnean? Wlry isn't it new?
Maria Nasciemento: I don't l,now. Its
Mr. Inga: Restructured,
Maria Nasciemento: Restructured.
Mr. Inga: I{estructured. Well, it's bee

Maria Nasciemento: It's not new.
Mr.Inga : Restructured ancl new, you when you restructure a contract, it becomes a new
three year contract with the sarme obli
Maria Nasciemento: No it's trot
Mr. Inga: It's the same exact thing. It'
Maria Nasciemento : No i1.'s not.

a new three year commitment to AT&T.

Transcript of tape recording Tape26 27 at 123--125 Transcribed by Rizman, Rappaport,
)Dillon" & Rose Certified Court

800 Services Inc. was also not provi during discovery with this:
the audio tapes of AT&T managers which AT&T andThe following are relevant quotes from

Federal District Court also ha.re.

Tape 1 Side B Tom Umholtz;(Senior
to NOT pay the penalty."

ccount Manager):"Restructuring definitely allows you

T:rpe 7 Side A Joe Fitzpatrit:k (Di Account Manager): "[You] can restructure forever with
s the same, you will always be apre-l7th plan."no penalties as long as the IIIVPPID sta

(Emphasis added.)

Tape 13 Side A& B Joe Fitzpatrick: Restructurins to avoid shortfalls can be done."

Trape 14 Debra Kibby (Account ioning Manager):"Restructuring is not a new plan, this

has always been like this in ttLe tariff."

ted. Recontructed is not new.

ns as a new-

the

13

Tape 15 Side A Joyce Suek & Lisa ockert (Account Provisioning Managers):



s pre-June l7th, 1994 even after restructures."

ew CSTP plan with a brand new RVPP ID to
the aggregator plan".

house that restructures are not new plans."

ections JVlanager):"Restructures are not new
plans"

Tape 23 Side A Maria Nascirniento ( T&T Manager): "You will get paid on back end of
promos, therefore the restruotures have
wouldn't get paid."

be considered not new. If they were new then you

Tape 25 Side B Greg Brown (AT&T branch manaser overseeins all resale and
aggregation): "Restructures allow the
avoid shortfall."

to keep lowering commitment downward to

Tape 27 Side A Ron Orem (,A.T&T N tional Division Manager Head of Specializecl
T&T's reinterpretation of their tariff saying thatMarkets): In a conversation rergarding

restructures are now considered new. t without A'I&T's having filed a tariff revision with the
Orem admits that - "Giving you fthe undersigned] anCommission to change these terms, Mr.

advanced warning would have made a of sense."

Tape 28 Side A Joyce Suek:"lPost are ordered new only after June 17th 1994.'

Joseph Fitzpatrick:"New plan means brand new, theTape 30 Side A Maria Nascir:mento
plan ID was never in existencer before."

Tape 31 Side A Joe Fitzpatrick and rie Nasciemento: On this tape a discussions is
recorded about a special prclm,ction that paid a bonus on a new plan. AT&T denied the
Co,mpanies the bonus on a restructured an at the tjme claiming in direct contradiction of itself

hence not entitled to the bonus.that the plan was not considered new

Tape 33 Side A Andrea Anton (Com ined CompanLies, my former co-plaintiff s account
manager): "Pre June 17th plans are al ys pre-June 17th plans even after restructuring!"

AT&T Tele,mar 800 Serv lnc.ns Customers

800 Services, Inc, was never trrrovided uring discover:y the following testimony from an AT&T

account manager who stated ltT&T u all aggregator's proprietary datato solicit end-users
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and drive aggregators into shortfall. Additionally, exhDi!_J is a detailed transcript of a 3 way

conversation with AT&T account manager Joseph Fitzpatrick, Al Inga of the Inga Companies,

and Clarence an AT&T telema:rketing mhnager.

Clarence states that AT&T is directly gif ing his marketing company the aggregators data that by

law is suppose to be protected. When Joe Fitpatrick was told that AT&T should have done the

program to protect the aggregalors base pf customers 3 years prior Mr. Fitzpatrick stated:

"Oh no argument Al. No argument here."

WhLen Mr. Fitzpatrick was told that theso solicitations are going on constantly all day long.
Mr. Fitzpatrick states: "Yeah I believe ypu, You know you don't have to tell me that. I've heard it
from other customers," One of Inc., but these audio
conversations regarding any kn accounts, that AT&T
hadl in its possession were neve

rvrr, r rrzlJ4rrrvr\ @lov

"They have to figure out a way of gettin! this on there to prevent screens coming up in all the
sales offrces and some other ofhces but allowing the information to come up on the screen in

Whether AT'&T illegally prohibited agg 's access to its customers on term plans without

liability or directly illegally used aggre

CSTPIVRVFP plans, it is axiomatic:

's proprietary information to solicit end-users off the

"he who a thins from bei formance which
he himself has occasioned." See 9 N.J. Super 139,142 (App. Div. 1950).

,

due to AT&T not a T customers under AT&T
with out Penaltv on Restructured

The tariff is very clear that All&T c mers who were under term contracts with AT&T, called

could leave their contracts with NO penalty if theLocation Specif,rc Term Plans (LSTP's

aggregator was willing to atrsorb their lume commitment into the aggregators CSTPII/RVPP

if the aggregator was taking out a NEW Plan withplan. The AT&T tariff only allowed thi

All&T. with a brand new RVPP D, not a restructured plan, In the first rnonth of a new



CSTP II RVPP plan the tarifT allows aggreg,ators to enroll these end-users into CSTPIVRVPP

plans without the end-user receiving a discontinuation penalty. Being able to enroll these end-

users was obviously a major bernefit to an aggregator to have a new plan and not a restruotured

old one because most of the marketplace, by 1995 was under LSTP contracts.

If restructures plans were considered new, t.he aggregators like 800 Services,Inc., would have

been able to bring in a tremendous amount more in new business.

But AT&T interpreted restructures of existing CSTPII RVPP plans as OLD plans so aggregators

could not take these end-users ,cut of their L,STP contracts. May 1, 1993 was the first day of toll

free portability. This was the first time since toll free service was implemented in 7967, that the

user could keep their number and change their carrier, AT&T went on a campaign to lock as

many of their customers under contract qs possible to protect them from competition. AT&T

was very effective in this and locked up a good 60%o to 80% of the toll-free volume was under

tenn contracts with AT&T. Even if restiuctures were considered as new plans by AT&T this

would mean that AT&T illegally prohi tedL aggregators from marketing to AT&T's customer

base. This in itself would have allowed

restructuring.

to meet their volume commitments without

After 800 Services Inc's conversations ith AT&T management it became an accepted belief

that on restructured plans there would

June 17ft 1994 issued RVPP il) Plans.

NO shortfall inflicted for timely restructures of pre

the aggregators could not enroll AT&T direct

customers who were under [-STP c

AT&T wanted 800 Services rerst plan to be considered new and old at the same time to

have the beast of both workJs. AT&T restructures considered new to make the plans post

June 17 1994to meetmonthly as to fiscal year commitments; but considered okl so as
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not allow 7800 Services, Inc to acquire AT&T custorners which were under contract with

AT'&T.

CSTP II RVPP OPTION II vS. CSTPII RVPP

Aggregators actually all have CSTP II RVPP Option B plans, Additional new information has

been discovered that AT&'I never produced during discovery: Attached as Exhibit K is an

internal AT&T document that on the bottom is marked AT&T proprietary given to ttre Inga

Companies by AT&T.

The document states on the frrst page of the exhibit the aggregator will be identif,red by the VPP.

This was done to track what tiriff laws the plan fell under. The document states at 4.36.10 that

the:

"CSTPII Option B will have an annual true-up" not a monthly commitment, Section 4.36.12 of

this document under Migration explains that the aggregator can restructure/upgrade without

perralty. On page two of ttris exhibit qt 4.36.14 it explains that the aggregator will not get a

is again is because the aggregator is deemed by

old plan. Under this section we see:

me all financial responsibility for designated
s incurred by each location under the plan."

on 800 Services. Inc.'s bills in excess of the

to collect from 800 Services, Inc. As stated on

lEglb[]!!ng purposes such_grnalties shall reduce any discounts apportioned to the individual
locgfsqr under the plan."

RVPP plan".
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The ability to reuse the aggr:egator's RVPP ID was a huge benefit for the aggregator because the

tariff rules got tougher for aggregators as the years went on. If an aggregator was issued a brand

nerv RVPP llD it could lose its June 17th 1994 grandfathered status. AT&T was doing this to get

aggregators not to move their accounts to other phone carriers because the portability of toll free

sepvice had recently been enacted allowing end-users to change their toll free carrier but to keep

their toll free number. AT&lt set up the EBO benefit because the aggregators were being

solicited by MCI, Sprint etc.

Aftio unknown to 800 Services, Inc and not produced by AT&T during discovery was the fact

that CCI's L,arcy Shipp also fil,sd with the NJ Federal District Court the following position

rep;arding the Payment of Pronrotional Money thus substantiating why restructured plans were

not new plans and remained pre-June lTth lgg4 grandfathered'

Pavment o-lPromotional Monery: AT'&T ran promos and paida signing bonus to newly issued

RVPP ID plans if it was a new plan. AT&T would not pay if it was a restructured plan where the

RVPP ID was already in existence, as seen in previous exhibit.

A:f&T ran several promotions. These piorno, had a front end signing bonus and abackend 13th

month bonus. The tariff was very clear that the back end money would not get paid if the plan

wirs no longer in effect.

The record clearly shows ttrat 800 Services, Inc chose to keep its RVPPID 3093 and therefore its

pre-June ITth 1994 grandfathered restrticturing benefits. Thus its plan did not have to meet pro-

rata monthly commitments b1' keeping instead of getting a newly AT&T issued RVPP ID.

In summary 800 Services Inc,, was allowed under AT&T's tariff to restructure without penalty,

and effectuated and executed the restructure by properly completing AT&T's Network Services

Commitment Form contract amd thus should never had shortfall inflicted upon its plans. 800
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Services, Inc was duped by All&li. 800 Services Inc., was then defrauded by both AT&T and

CCI during the 800 Servicer,; Inc., trial against AT&T who was "in cahoots with" CCI's Mr,

Shipp a fact which was unkno'wn to 800 Services Inc., and the Court.

Combined Combanies Inc..Joint Case with the Inga Compan
AT&T

and how it Affected 800,Servigg!r-Inc.

CCI and the Inga Companies rvere co-plaintiffs in a suit filed in 1995 against AT&'I in NJ

Federal District Court Case 95-908 before the same Judge Politan as the 800 Services, Inc-

Alf&T case. The 1995 joint petition of the Inga Cornpanies and CCI, stemmed from their joint

attempt tcr rnove end-user aq:count,s to a deeper discounted AT&T CT-516 plan of 660/o thatwas

ovrned by Public Services Iint,erpdses (PSE). AT&lf during 1995 was not allowi:ngany

aggregator to transfer just the accounts from its plans without also transferring ttre plan also. 800

Services Inc., also told AT&T that traff,rc only transfers were not being allowed by AT&T. The

deposition staternent by 800 Services, Inc's president Phil Okin shows that 800 Services, Inc's

first priority was to transfer just tlhe traffic (accounts) without the plan, however AT&T was not

allowing this.

It was jur;t decicled in 2005 by the DC Court and discovered in 2006by 800 Services the question

in the CCI/Inga Companier:i case was resolved against AT&T as it relates to whether account

traffic only can be transfened without the plan.

800 Services, Inc is only now learning that the following question asked by Judge Politan in

1995 was directed to the FCC on primary jurisdiction grounds:

"whether section:2.1"E lof AT&T's Tariff FCC No. 2] permits art

aggregator to transfer traffic under a [tariffed] plan without
transferring the plan itself in the same transaction,"
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In January 2005 The DC Court of'Appeals issued its decision when doing judicial review of the

FCC's decision of oct 2003. Flere are 4 statements from the DC court:

I) In sum, the FtlC clearly erred in ruling that Section 2.1.8 of AT&T

Tariff FCC l,lo. 2 does not apply to a transfer of "traffic.

II) As the foreg;oing discussion indicates, we find the
Commission's iinterpretation implausible on its face. First, the
plain languafe,of Section 2.1.8 encompdsses all transfers of
WATS, and not just transfers of entire plans.,'

III) "We conolude rthat traffic is a type of'service covered by the
transfer provisi,rn, and that the Commission's contrary
interpretation q,ould render the provision meaningless.

IV) "Absent su,ch reliance, the commission provides us with little
reason why the plain language of Section 2.1.8 fails to
encompass transfers of traffic alone."

Therefore it is only now disco'vered in 2006 that 800 Services, Inc, was deprived of its first

option of transferring its accounts without the plan due po AT&T's unlawfully denying account

traffic transfers.

800 Services, Inc knew that A'I&T was not allowing aqcount transfers so it then attempted to

transfer its plan and accounts t,hrough CCI, which was owned by Larry Shipp to PSE. CCI's Mr.

Shipp was well aware of the Pre June lTth 1gg4 ruling that made CSTPIVRVPP plans immune

from shortfall and termination charges due to the ability to restructure the commitments,

800 Services has now discovered that it was Mr. Shipp who advised Mr, Inga that when Mr.

Shipp was working with Public Service Enterprises president Frank Scardino, that AT&T wrote

into a settlement agreement u,ith PSE that pre June 17lh plans if timely restructured could never

have shortfall or termination charges inflicted against it. Newly discovered in 2006 here as

Exhibit L is an email sent from Mr. Inga to PSE's president Frank Scardino that reiterated and
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afflrrmed a conversation that the two had regarding AT&T admitting in writing in its settlement

agreement with PSE that n<l slhortfall and termination penalties could be inflicted on restructured

Pre June lTth lg94 plans. Mr. lnga called Mr. Scardino and said that Larry Shipp told him about

A:l&T counsels admission under non disclosure. Mr. Scardino admitted that ves that was within

hir; settlernent agreement w:ith AT'&T.

Never produced by AT&T durring; discovery with 800 Services, Inc, and included here as exhibit

M are series of letters sent by CCI's Mr. Shipp to AT&T during 1995,1996 and the beginning of

1997 just before CCI's Mr. Shippr settlement receiving money from AT&T. Mr. Shipps' position

is extremely clear that no shortfall and termination charges can ever be inflicted on Pre-June l7'n

1994 plans if timely restructu.red. The letters clearly show that Mr. Shipp was quite livid in his

stzLnce with AT&T, that pre- June 17th 1994 plans were grandfathered forever!

Additionally 800 Services Inc., hias only recently discovered that besides the many letters from

Mr, Shipp there were letters fiom the Inga Companies that CCI and AT&T were well aware of.

Here as exhibit N is a letter laxed }y'ray 24" 1996 from the Inga Companies to AT&'I's senior

Counsel Edward Barrilari. lfhe letter stated that there could be no shortfall charses on

restructured pre June I7'd I99'+ plans.

Mr. Shipp also had jointll' srubmitted with its co-petitioner the Inga Compan.ies the following

explicit inefutable tariff evidence that shortfall and termination penalties can not be assessed on

Pre-June lTrh I9g4 plans, Again it was CCI which submitted to the FCC that AT&T Tariff No 2

clearly shows at2.5.8 c, ther black letter law: "the shoitfall charge will not apply in connection

with the discontinuance of a CSTPII that was ordered on or prior to June17th,1994." Yes

the evidence was overwhelming and quite explicit. The lower right hand corner of this exhibit

shows that this was page 1.17 of the joint petition that CCI's Mr. Shipp jointly submitted with the

Inga Cornpanies; attached here as exhibit H. Notice in exhibit H that AT&T did not clarify its
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tariff regalding restructurirrg being allowed until No'vember of 1995; however 800 Services Inc,

had already been unlawfully denied the restructure several months earlier in July of 1995, see

exhibit D. It must also be noted that AT&T is still arguing today in the Inga Companies

remaining case against ATIkT that the tariff still allows AT&T to inflict shortfall against

properly restructured plans e.ren though the tariff clearly favors the aggregator. AT&T has never

aclmitted what the tariff ser:ms to make clear.

CCI's Mr. Shipp asks Mr. Inga to obtain a Sisned Transfer of Service Asreement (TSA)
frond00 ServlggS,Inc's President Mr. Okin

CCI, obviously having cleeLrly understood the tariff and having been involved with PSE,

urrderstoocl pre June lTth ltlg4 plans were immune from shortfall, and thus Mr. Shipp was

agreeable to accept the CSTPIVRVPP plan from 800 Services, Inc; remember AT&.T was not

allowing traffrc only without ther plan transfers. Here as exhibit O is the form that 800 Services,

InLc's president Phil Okin signed and gave to Mr. Ingp in April of 1995, which then was sent to

CCI's Mr. Shipp. Mr. Shipp then attempted to transfer the plan to PSE who hacl deeper discounts

of at leerst 66Yo rnstead of the 28%o that 800 Services. Inc. was receivins. AT'&T denied the

transfer of the plan.

800 Services, Inc,'s president Mr. Okin was totally confused regarding restructures as were most

aggregatols because AT&T'was saying that restructures were both new and old plans. Mr. Okin

was not certain he had a pri:-June l7'n 1994 issued CSTPIVRVPP plan simply because AT&T

rrrisled Mr. Okin and said E0l) Services would get hit with shortfall charges,

As the ge!4y_dlqgAyglgd audio taped conversations indicate with AT&T's Ms. Lisa Hockert; AT&T had;previo

said that a restructure was a new plan but then cha.nqed it mind because aggregators were able to aslsume d

A.T&T customers who were uncler LSTP contracts without penalty. Since AT&T often liked to interpret iLts tari

its benefit only Mr. Okin dirl the safe thing and asked AT&T. AT&T was holding all the cards. AT&T was d
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the billing and it did whatevel it wanted and this included simultaneously saying restructures were both ne\^/ anc

plans. It couldn't simultaneously be both but AT&T was determined to have their cake and eat it too.

The record shows that on July 21't 1995 Mr. Okin sent a letter to his AT&T'manager asking

A'I&T if he would be able to restructure its existing CSTPII "without any penalty." Exhibit D is

the letter dated July 25'h 799ii from AT&T account m3nager Anna Nicoletti to Mr. Okin. In the

very first line AT&T acknovrledges that Mr. Okin spbcifically asked about restructuring the

contract due to AT&T's own flip flop of its tariff interpretation in July of 1995. Ms. Nicoletti

stiltes:

"Your July 2l't letter asks whether 800 Services, Inc will be:

allowed to restructlre its existing CSTPII "without any penalty."

Ms. Nicoletti obviously did not understand restructuring because 3 days earlier Mr. Okin on July

22"o 1995 submitted a trrroperly executed Network Services Commitment Form to

restructure/upgrade/discontinue without shortfall charge liability. 800 Services, Inc was totally

misled by the AT&T letter which Ms Nicoletti admitted was written by the AT&T legal

department. The July 25th Ietter stated that 800 Services

"will be required to pay any difference between its pro-
rated annual commitment and its actual charges."

A'I&T defrauded 800 Services Inc. and obviously violated its tariff by inflioting pro-rata

monthly commitments, which is a violation of Section 203 of the Communications Act. It also

violated Section 202 of the Communications Act for pngaging in discriminatory practices, as it

had allowed other aggregators which owned pre [une l7'n 1994 CSTPII/RVPP plans to

restructure without penalty.

800 Services, Inc. knew that AT&T controlled the billing of its customers under AT&T's

Enhanced Billing Option (EBO) and had to make a drdstic decision. 1) AT&T would not transfer

the accounts. 2) AT&T refusr:d to transfer the plan, 3) 800 Services was being told that the end-
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users were going to get hit with charges so it attempted to delete the accounts off its

CSTPIVRVPP plan one at a time which is permitted under Alf&T tariff section 3.3.1.Q.

800 Services Inc. first choice as the Phil Okin deposition stated was to do a bulk traffic transfer

of its accounts under AT&:l tariff section 2.1 .8 but A'I&T was not allowins it. 800 Services Inc.

had built a solid reputation with its end-users and the last thing 800 Services, Inc wanted to hear

wers that AT&T was goingl to prnt huge shortfall charges on the bills of its end-users. AT&T

deleted only some accounts off 800 Services Inc,, plan despite the fact that AT&T has no

proprietary interest in holding the accounts, Newly discovered evidence found here that AT&T

refused t<l produce during discovery, here as exhibit P, is a letter from AT&T written the year

800

Services, Inc originated its pla.n that clearly states:

"A,s ? result, that end-user loses his status as a cusl.omer of AT&T, giving you the control of the
aggregated (Billing Telephone Number) to you, the aggregator, including the AULh_qIIylg_Add
delete. or change service frlr tlrat BTN. Accordingly AT&T will honor all order activity related
to a BTN included in your clis,count plan only from you the service plan holder."

This letter was addressed to one of the Inga Companies but holds true for all aggregators.

Additionally the Court can see exhibit A at bullet number 4 where it also states:

"f'he Customer may add or delete an AT&T 800 Service or Custom 800 Service under the plan"

When AT&T refused to transif'er the traffic under section 2.L8, deny the plan transfel, and also

dernied deleting accounts under section 3.3.1.Q, 800 Services, Inc filed suit on its own in the

Federal District Court in Newark NJ and the samd Judge Politan who had heard the Inga

Crrmpaniesl CCI case hearcl the 8i00 Services, Inc case.

At this point the Inga Cornpanies no longer had any contact with 800 Services, Inc. The Joint

case between the Inga CompaniLes and CCI was still being litigated before Judge Politan and

produced in March of 1996 er decision that accounts could be transferred without the plan. That
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decision was vacated by the Third Circuit and the question sent to the FCC. Unknown to 800

Services, Inc., the March 1996 Politan Decision related to the same issue of 800 Services, Inc

won by co-plaintiffs against AT&T but AT&T still defrauded 800 Services Inc. while these

issues were before the Court. T'he issue that was being argued was whether an aggregator could

move just the accounts from its CSTPII/RVPP plan to PSE's CT-516 without the plan also being

transferred. This was whzrt 800 Services Inc. wanted to do but AT&T was denying all

aggregators.

Jurlge Politan's favorable deciision for CCI and the Inga Companies was appealed by AT&T to

the Third Circuit where it was deaided by the Third Circuit on primary Jurisdiction grounds that

ther case should be heard by the FCC and therefore Judge Politan's 2nd Decision in March of

1996 was vacated. The first Judge Folitan decision in May of 1995 allowed CCI to become co-

owners of the CSTPII plans that were previously owried only by the Inga Companies, and this

decision was not appealed by AT&T,

In the Politan Decisions he noted:

District Clourt Quote: Submitted by CCI (Larry Shipp) to the FCC:

,,In answer to the court's questions at the hearing in this matter, Mr. Inga set forth certain

methods for restructuring or re.Frnancing by which resellers can and do escape termination and

also shortfall charses through renegotiating their plans with AT&T."

District Court: Submitted by CCI (Lany Shipp) to the FCC:

methods exist for defraYing or"Suffice it to say that, wittr
erasing liability on one plan
and better plans pursuant to

by transferring or subsum
AT&T's own tariff."

outstanding commitments into new

District Court: Submitted by CC['s (Lany Shipp) to the FCC:

"Commitments and shortfalls are little more than illuqionary concepts in the reseller industry-
c6ncepts which constantly unLclergo renegotiation and festructuring. The only "tangible"

concern at this juncture is the service AT&T providesr The Court is satisfied that such services
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and their costs are protected. To the extent however that AT&T's demand for fifteen million
dollars' security is premised on thp danger of shortfallil the Court finds that threat neither pivotal
to the instant injunction nor properly substantiated by AT&T."

Obviously the 6l17l94 Ruling was well before 800 Servlces Inc.'s desire to transfer its accounts

to the deeper discount plan of tj6o/o offered by PSE. Thpreforer AT&T knew full wellthat by

derrying 800 Services, Inc, [n 1995 it was against its taiiff andlof course CCI's Larry Shipp also

knr:w AT&T had violated itr;' lariff and thus the Communications Act.

,CCI Settles with AT&T
Clo-operation and/clr niscrimination

800 Services, Inc has now discovered information that was not provided by AT&T that in July

1997 Larry Shipp unbeknownst to Mr. Inga entered into a non disclosure settlement agreement

with AT&T and settled its share of its co-plaintiff claims against AT&T. CCI received a

compensation package estimated ttt over $55 million from AT&T that included a cash payment

to CCI and the waiver of all the shortfall charges that A|I&T had placed on the plans. CCI's Mr.

Shipp despite being so adamant that the shortfall chargqs AT&T inflicted on its I're-June 17th

1994 plans were bogus got a pay off from AT&T and AT&T has publicly stated that CCI

fulfilled its obligation to pay these charges in some fashion. This totally defies logic! If these

charges were real why would AT&T need to pay Mr. Shipp cash! If anything Shipp would owe

AT&T for its shortfall charges estimated at over $55 million. AT&T also dropped a slamming

suit against CCI as well. All&I'sjmply needed Mr. Shipp to help AT&T defend itself. 800

Services, Inc., has just discoverred that there was a deposition taken of Mr. Shipp by Mr Coven

who was counsel for the Inga tSornpanies, in a case filed by the Inga Companies against CCI. In

this depor;ition taken of Mr. Shipp, Mr Shipp admitted that he had to continue to co-operate with

Atf&T as part of the AT&T'-CCI1997 settlement agreement.

26



Mr. Shipp stated at deposition:

They had askea me at one time or, in A rferenced it within
the agreement even that I would. ---I would cooperate with
them.t'

AL;o newly discovered by 800 Services, Inc,, is the following: AT&T's counsel ltichard Brown

the same attorney who subpoenaed and possibly coached Mr. Shipp in Mr. Shipps' second

deposition fbr the 800 Services, Inc. case, also admits .Mr. Shipps' cooperation with AT&T.

(A'I&T June 2005 brief to Judge Bassler page 16 para. f ):

Mr. Brown: "QlLlras now resolved its obligation to pay shortfall
charqes "in son$_fashlgn"

There were tens of millions of clollars of shortfall chargbs that dT&T was claiming on the CCI-

Inga Companies CSTPII/RVPP plans. AT&T claimed OCI was an asset less shell, obviously CCI

diclnot pay in cash for AT&T's charges. This is what Mr. Brown was obviously alluding to

- when he stated "in some fashion." The only thing that AT&T wanted from CCI's was its co-

operation consulting services to help AT&T defend itself; and defend AT&T is what Mr. Shipp

dicl as he put on show during his cleposition that was deserving of an Oscar to help ,AT&T.

AT&T possibly reasoned that il. was more certain that it would end up paying many more

millions in damages if it dicln't have Mr. Shipp in its pocket, than the chance that Mr. Inga finds

out about the performance put on by Mr, Shipp during a deposition in the 800 Services, Inc. case.

A:f&T knew that only Mr Ingil would have the Lany Shipp letters and evidence to compare Mr.

Shipp's position before and afier his settlement with AT&T and show the fraud perpetrated on

the Court by AT'&T.

Mr. Inga only heard about the AT'&T -CCI settlement agreement because CCI's Mr. Shipp again

violated a contract, this time with Alf&T and bragged about the money he got from AT&T to a
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mutual friend of Mr. Shipp and M,r. Inga. It should also be noted that CCI's Mr, Shipp entered

into the settlement agreement with AT&T despite havi4g signed a Mutual Confidentiality and

Non Disclosure Agreement with NzIr. Inga of the Inga Companies, which shows that their

corrfidentiality agreement was still in affect when CCI accepted the AT&T hush money and

turned infbrmant and a co-oper:ative witness. This violation of the Inga -Shipp agreeme't again

speaks volumes of what Mr" Shipp did for AT&T's co-operation money. The Mutual

Confidentiality and Non Disiclosure Agreement at attached here as exhibit e as on the second

page it shows at number 7 that evr:n after CCI's and the Inga Companies business relationship

ended the confidentiality woul,i srrvive.

AT'&T also has become desperaLte to defend itself and violated the CCI-AT&T non disclosure

agreement when AT&T counsellMr. Richard llrown publicly rwrote as exhibit R shows on July

3o'n 2oo4:

"Tlre Inga companies' letter also omits any rnentionL of the factthat ment
agreement with AT&T on July I't' 1997,with respect to all its plans the
plans that had been transfen'ed to iit by the Inga cornpariies in 1995. nt
agreement, CCI terminatecl all its plans with AT&T and released AT&T from all claims. In
exchange, AT&T aqreed to frrrgive millions of dollars of shortfall. termination. and other

that w CCI to A nder t a settlement
payment to CCI."

A fbw things regarding AT&T Ennouncement need 1.o be addressed:

1) l3onspicuously absent from AIT&T announcement of settlement terms was the fact that CCI

was mandated to co-operate with AT&T to defend AT&T against aggregators. CCI's Shipp

adrnitted this at deposition and AT&T indicated this in June 2005 in a brief to Judge Bassler.

AT'&T's Jan2004letter attempl;s 1o con Judge Bassler ihto believing that CCI had settled the

Ing;a Companies claims, Of course A'I&T could not disclose and thus admit the fact that CCI

was expected to help AT&T'di:fend against the Inga Companies and 800 Services, Inc. because
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AT&T would then be admitting that the Inga Companies obviously still had claims against

AT&T. This again clearly shows how AT&T deceived the Court in regard to hiding Mr. Shipps'

co-operation mandate that ir; within the CCI-AT&T settlement agreement.

2) Ihis A'I&T disclosure also shows that the shortfall and terrnination charges are obviously

abr;olutely bogus! If these "rnill:ions of dollars of shortf{ll, terrnination, and other charges that

were owed by CCI to AT&T"'were legitimate why did AT&T also need "to make a sefflement

payment to CCI?" CCI and the .tnga Companies suit ag4inst AT&T was not for damages it was

to provision accounts as 800 Srorvices Inc.'s claim was.

3) .Further evidence that AT&11believed that the shortfrll charges placed upon 800 Services

Inc.'s end-users was bogus is t.he lact that AT&T did not apply federal excise taxes or State Sales

taxes to the end-users bills. [f the shortfall charges were actually legitimate one would think that

AT'&T as an entrusted agent o1; the IRS and all 50 States would have applied taxes on the

shortfall charges. 800 Services lnc, was a NJ Corporatiqn and AT&T's customer and was

financially responsible for the shortfall if legitimate. NJ statut<> 54:328-2 would indicate AT&T

would have to apply sales taxes of 6Yo to the shortfall charges. The IRS code also seems to

indicate tlrat there should have been 3o/o federal excise tax. AT'&T's decision not to apply taxes

on these charges indicates that and was not about

to pay taxes of 9Yo on about $2: million dollars back in X995.

Additionally AT&T must have also known that these shortfall charges were bogus on pre June

I7t'h 1994 plans in the CCI sett.lement with AT&T. It would not seem logical that AT&T would

say that CCI and AT&T exchanged non monetary value; AT&;T's shortfall phone services for

CCI's cooperation consulting siervices. If this were true that would mean that the IRS could say it

was a taxable barter deal and t,oth CCI and AT&T would have to pay corporate income taxes on
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over $50 million dollars, Therr:fore it would be non sense to believe that AT&T actually would

state within its non disclosure agreement with CCI thatshortfall charges on aggregators

pre June l7'h 1994 plans'were valid and pay about $25 million in taxes on a possible barter

transaction back in 1997. k:lditiorrally AT&T did not zrdply federal excise taxes or State Sales

taxes on the Shortfall charges those pre June 17th 1994 plans. lf the shortfall charges should have

been applied on these pre June lTth lgg4 plans then Alt'&T wo,uld have had to pay 7%oFlorida

Sales Tax and3%o federal excise tilxes on over $55 million in llilling. Since we doubt that AT&T

would knowingly not pay many rnillions in taxes there dan only be one answer: AT&T knew

shortfall and terrnination charges on pre June 17tn 1994 issued or restructured plans was bogus so

no taxes were to be applied on something that was bogus. AT&T doesn't just settle with anyone

under non disclosure and make payment to them such as a small asset less marketing like CCI if

Al'&T was not aware it r,vas guiilty of unlawful tariff maneuvers,

4) If these AT&T charges were legitimate than AT&T is guilt'g of Discrimination under Section

20'2 of the Communications Act, Very simply, if AT&.f waived its so called legitimate charges

for CCI AT&T is mandat.ed uncler the law to waive these same charges for 800 Services, Inc. If

A1'&T states that CCI compensatr:d AT&T for these cJlrprges by co-operating with AT&T to

delbnd AT&T, AT&T thus also admits it worked in concert with Mr. Shipp to perpetrate a fraud

upon the Court. AT&T is guilty o:f violations of the Communications Act either way.

It has just been discovered try E00 Services, Inc., that the Inga Companies continued to pursue its

cla.ims against AT&T after the CCI-AT&T settlement, On Oct lTtt'2003 the FCC unanimously

der:ided for the Inga Companies. The FCC also stated that the CSTPII/RVPP plans were issued

prior to June lTth lgg4 commrunicating that the plans were immune from shortfall and

termination charges. In fact thr: Inga Companies hacl a plan thirt was ruled pre June 17th 1994 that

was plan ID 3663 which of course was originated after 800 Se:rvices,Inc's VPP plan ID of 3093.
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AT&T issued these VPP ID's cluonologically so the FCC would also agree that 800 Services.

Inc's plan was also grandfal;hered"

From the FCC Ruling Oct ITth 2003 regarding Pre June ITth Igg4 issue,

"Prior to June l7th lgg4,the Inga Cornpanies completed and
signed AT'&'f 'sr"Network Services Commitme:nt Forms for WATS
under AT,tT''s Customer Specific term plan II (CSTPII), a tariffed
plan, which ofllsred volume discounts off AT&T's regular tariffed
rates."

800 Services, Inc. has just discovered that there was a decision that was made by the FCC in the

Inga Cornpanies case agzrinst l\T&T that makes whettLer the shortfalls are real or not, a mute

issue. In the Inga Case against AT&T the FCC decidecl that AT&T used an illegal tariff remedy.

There is nolhing in the AT&T tariff that explains what an illegal remedy inflicted by AT&T

against its customer the aggregator provides. 800 Services, Inc would not know at the time that

an AT&T itlegal remedy woulc[ mandate that AT&'I cciuld nc, longer rely on shortfall even if it

determined applicable.

A'f&T under its tariff permanently denied the request to move accounts from the CSTPIVRVPP

plan to CT5 16 of PSE. T'he same CT'516 plan that 800 $ervices, Inc, wanted to transfer its

accounts to from its' CSIPil/.RVPP plan. The FCC stafed that even if the plans were post June

ITth 1994 plans and shortfall rvas legitimately anticipaled, AT&T was constrained bv its tariff

remedies to only temporarily siuspend service as opposed to their chosen approach of

permanently denying the accornl;transfer. This led to the FCC decision on Oct. 17tt' 2003 that

decided that since AT&'I use,C an illegal remedy that was not allowed under its tariff, AT&T

could NO LONGER REI-,Y on the shorlfall. Thus 800 Services Inc.'s end-user account traffic

should have been move<lby l\TdtT because AT&T permane:ntly denied 800 Services Inc., the

ability to do a bulk traffic only transfer under AT&T [priff section 2.1.8.
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AT&T's Appe:rl of the FCC's Decision to the DC circuit court

AT&T appealed the FCC decision and the decision went from one where the FCC stated that the

account movement was nrlt prohibited under AT&T's tariff to the DC Circuit decision where DC

Circuit said that the account mo'vement was expressly pormissible under section 2.L8. What

happened was the FCC had erred and believed that the section that allowed "traffic only",

without the plan account transfers was 3.3.1.Q. The Ing4 Companies and 800 Services, Inc.,

wanted to move its accounts urLcler tariff section2.I.8. 'Ihe FCIC decided that the 2.1.8 account

transfer section used, was the v'rong transfer section, brut ruled in the Inga Companies favor by

stating the transaction wars not prohibited under the tariff. The DC Circuit looked at the tariff and

vacated the FCC Decisiorr szryirng that the FCC was wrong that 3.3.1.Q was not the tariff transfer

section, but 2.1.8 was ind,oed the correct section. The Inga Companies attempted its traffic only

transaction in Jan of 1995 and 
"ryere 

denied by AT&lf as AT&T stated that traffic only transfers

were not allowed under A.T&T tariff section 2.1.8. When 800 llervices, Inc's Phil Okin was told

that AT&lf was no longer allorving traffic only transfers as AT'&T had allowed in the past, 800

Services, l.nc., had to giverup this l.rrst option as stated in the Phil Okin deposition to go to option

2 of transf'erring the plan. Al; stated it has now been disqoverecl in 2006 by 800 Services, Inc's

president Mr. Okin that due to the 2005 DC Court Decidion that AT&T unlawfully prohibited

traffic only transfers. This is a clear violation of Section 203 o:f the Communications Act.

The DC Cir,cuit Did Not Disagree on FCC's Illesal Remedy Position

It must also be noted that thr: Jan. 14th 2005 DC Circuit Decision did not disagree on the FCC's

illegal remedy position. ln the Irrga Companies case the DC Ciircuit had only one remaining

question that it wanted acidressed regarding what obligalions g;et transferred on transfers of

accounts without the plarL. f'he answers to these questions frorn AT&T and the Inga Companies

are currently before Judge Eassler in the Federal Distriqt Court. The parties are waiting for oral
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arg,ument to be scheduleil in that case. Despite these issues rennaining open and all cases going

_ against AT&T, AT&T stiill put E00 Services, Inc out of business.

AT&T Also [Ises Illesal Remedy Aqainst {f00 Services.Inc,

The fact that AT&T usedl an illegal remedy against 80Q Servi,ces, Inc. means AT&T can not rely

on its shoftfall charges even if 800 Services had a post June |',tth lg94 pIan.

It is crucial to understand thal: under the tariff when an end-ruser enrolls with 800 Services. Inc

the end-user no longer was oonsidered an AT&T custorrer. AT&T's customer was 800 Services,

Inc. The end-user became thr: customer of 800 Services, Inc. AT&T gave up all proprietary

interest and control of the end-user, Thus AT&T was prohibited from collecting any amounts of

money from the end-users in excess of the discounts that the CSTPIVRVPP plan provided the

end-user.

800 Services, Inc has jur;t disr;overed the following e:rcerpts taken from AT&T's Further Reply

Comments in a case CCB/CPD tr6-20 before the Iredleral Co,mmunications Commission (FCC).

Case 96-20 was entitled:

JOINT PI}TITION FOR DECLARATORY RU]LING ON THE ASSIGNEMENT OF

ACCOUNTS (TRAFFIC) W]THOUT THE ASSOCIATED CSTPII PLANS UNDER AT&T'S
FCC TAITFIFF F.C.C. No. 2.

Ar; stated this case initially involved CCI before settling and was carried onward by the Inga

Companies. The plans ilnvol''red here are the same CSTPII/RVPP plans subscribed to as 800

Services, Inc. The exact sarne AT&T tariff section applied to this case as applied to 800

Services" Inc. case.

In AT&'I's Further Reply Comrnents of April l5th 2003 AT&T is adamant that the aggregators

are responsible for their custonners (i.e. the end-users) financial obligations:

AT&T Further Reply Comments Page 1:
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"The public Notice requested additional comments on two issues
regarding A'f&T's tariff FCC No. 2 in affect irn January 1995. First
the ConLmiss,ion sr:ught comment on ,,the nature of the
relationship, if any, between AT&T anLd the end-user customers of
AT&T's custonoers under AT&T's tariff No. 2. generally and
specifically undler the tariff provisions goverrning the fRevenue
Volume Pricing ['lan (RVPP) and the Customer Specific Term
Plans II (CST['II)] at issue in this ma1.ter. AT&T demonstrated in
its Further Colnments that under the relevant tariffs, petitioners
were AT&T's-customers of record and that AT&T did not
have any carrier relationship with Petitioners' customers (the
('end-uselql). Petitioners do not dispute the accuracy of these
statementl;; just to the contrary, they repeatedly concede that they
and not AT&T kraclthe exclusive carrierlcustorner relationship with
the end-ur;err;. Iljimilarly the Petitioners acknovrledge that althoueh
AT&T also rendcred bills to Winback & Clonserves end-users
on the brehall- of the latter entitv. the billing arransement
selected lby thLe reseller did not create any carrier-customer
relationslfgLetween AT&T and the end-users."

A:f&T Page 4:

"Petitioners also, concede that the
by each location 'was solely that
users."

liabttlity for all charges incurred
of the petirtioners not the end-

The shortfall charges were not 1.he end-users but 800 Services if warranted.

A:f&T Page 4:

"As AT&;T's ottstomers-of-record, Petitioners were responsible
for the rtariff'ed shortfall and terrrlination charses. Section
3.3.1.Q o.[ AT,&;T FCC No 2 See also AT&]l Further Comments
filed April 2"o 2003 ("AT&T's Further Comments 2003") at7-g.

TtLe FCC on Oct nth 20(13 issued a Declaratory Ruling and stated:

Because these end-users did not choose ATi9.T as their primary
interexchange carnier, AT&T had nerither proprietary interest in
these indiviclueLl end-user locations nor an ex.pectation of revenue
from thern. See Hi-Rim Communications, Incorporated v. MCI
7'e I e c o mmuni c ati o ns C orp or at i o n, F tIe No. E-1) 6- 1 4, Memorandum
Opinion and O:r<ler, 13 FCC Rcd 6551,6559 pinra. 13 (CCB 1998).
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800 Services, Inc. subscribed to the same Enhanced Billirrg Option (EBO) at the CCIlInga
Companies, therefore ATdcT jis admitting that 800 Services, InC's end-users should not have
been charged the shortfall.

FCC's Position on Illegal Remedie,s Made Clear

A:f&T violated its tariff by using an illegal remedy.

The FCC states in its Ocr: lTtt'2003 Declaratory Ruling:

"We also conclutde that AT&T did not avail iitself of the remedv
specified in its tariff for suspected fi:aud and thus can not relv
upon the fraud sections of its tariff to justify its refusal to move the
traffic. Accordingly, we conclude that AT&T's action in refusing
to move tlhe trafhc was unlawful and violated subsection 203(c) of
the comnrunicalions Act. (oct r7m 200'.J p. 14 ll21 conclusion)

The FCC further stated in its June 2004 filing to the DC court of Appeals:

'oln essence, the Cornmission ruled that AT&T had invoked a
remedv other than -the ones authorized under its tariff. But the
terms of the tariff define and constrain Afl&T's conduct and
ppec!fy-.!!re remedies available to the companv in connection
with its prrtvision of tariffed services. See AT&T v. Central
Office Te'lephone Co., 524 U.S. at 222-24. As this Court (DC
Court) recently noted, "filed tariffs are pointless if the carrier can
depart from therm at will. Orloff, 352 F.3d at 42L Condoning
AT&T's departuue in this case from the remedial terms of its tariff
would "undr:rm.ine the regulatory scheme" and give AT&T the
power to control the economic fates of its customers here, the
resellers. The Commission's holding on thisr issue thus is both
consistent with the law and reasonable."

AT&T ae,ain Did Not Avail itself of the Remedy Defined Within
its lfariff for Applyirrg Shortfall and Termination Petnalties to 800 Services,Inc.,s

CSTPII/RVI'P Plan

It is clear, AT&T again dicl not avail itself of the rernedy defined within its tariff for applying

shortfall and terminatiorr penalLties. It is not even an issue vrhether the shortfall penalties were

valid, because the FCC position on illegal remedies dictates that AT&T could no longer rely on
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the shortfall penalties if AT&I used an illeeal remedy in applying shortfall and termination

charges.

AT&T Tariff 2 at 3.3.1 Q

The tariff states at Exhibit A bullet 6

"-lfhe (lustomer (i,e. Aggregator) will assum€ all
finLancial responsibility for all designated accounts in
thre plan and will be liable fon all clharges incurred by
each location under the plan.t'

ln Public Comments to the FCC, AT&T emphatically declared that the aggregators' end-users

are not A'I&T customers. T'hese end-users are the customers of the aggregator. The aggregator is

AT&T's Customer not the end-user. The shortfall andltermination charges should not have been

initially placed on the erLd-users bills. The Customer (aggregator) is responsible for the shortfall

charges if valid.

A!l&T was constrained by its tariff to initially apply the shortfall and termination penalties

against its customer, the aggregator. If the aggregator could not pay AT&T's bill within AT&T's

normal 90 day dunning period of the aggregator, AT&T could subsequently qrdJ-Igdugg-Ihg

dil;counts on the end-usieni bills that the aggregator had afforded these end-users. The most

AT&T could do is remove the discount percentage af'forded these end-users by their aggregator

80t0 Services, Inc,

The tariff clearly states erxhibit A at bullet 8:

"In the e'rent thLat a location is in default of payment, AT&T will
seek payrnent from the Customer (i.e. aggregzrtor). If the Customer
(aggregator) fails to make payment for the location in default of
payment, A'f&T will: (1) reduce the dibcount by the amount of the

billed charges rrot paid by that location, if any, and apporlion the

remaining discclunt, if any, to all locations not in default, and if
payment is not fully collected by the above rnethod, (2) terminate
the RVPII/CSTPil for failure of the Clustomer (aggregator) to pay
the defaulted payment. "
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A.gain payment comes fiorn the Customer (aggregator) not the end-user. The tariff continues:

"-Shortfall and or termination liability are the responsibility
of the Cusl.omer (aggregator).',

A.gain, AT&T admitted to the FCC in its' Public Commentsr filed with the FCC in 2003 that the

end-users of the aggregiltor are not AT&T customers.

To follow is the most clitioal paft of the tariff as it relates to the infliction of shortfall on the end-

users bills of 800 Services, Inc.. The tariff continues exhibit A at bullet 10

"For b.illiug purposes. such Denalties 66shall reduce anv
discounlis" apportioned to the individual locations under the
plan.tt

A.T&T was only permitted under its tariff to "reduce any end-users discounts!" AT&T could

only place shortfall charges on the end-user bills up the amount of the discount provided by the

aggregator, nothing morel To do other than this would constitute an illegal rernedy under the

tariff.

EXAMPI,E:

If there was a phone bi.ll of $1100 and the end-user location 'was receiving a $20 discount, AT&T

vras confined by its' tariff to only reduce the $20 discount, \Mhat AT&T did was charge the $100

user over $600 in penalties. E00 Services Inc.'s customers 'were livid, contacting their attorneys

and every state and fedr:ral regulatory agency available.

The tariff law is cleau: AT&T should have initially attempted to collect its shortfall and

termination penalties fron:r its Customer, the aggregator. AT&T however clearly wished to place

the penalties on 800 Services, Inc's end-users and ruin the relationship with its customers and

clestroy the CSTPII/RVPP discount plan. Clearly AT&11 wanted 800 Services, Inc out of

business. AT&T wante,d urll aggregators out of business and AT&T accomplished that. It was not
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until 2006 ttrat 800 Servioes, Inc,, discovered that A'I&T could not rely on its shortfall due to the

illegal remedy it used. Illegal Remedies are not covered with.AIT'&T's tariff.

Hele as exhibit S is an arlicle entitled:

AT&:t Near Deal With tr'CC To Back Off Campraign Against Resellers.

Obviously AT&lt was looking to put every aggregator out of trusiness and did.

Law on Tariff Ambieuity

The tariff citations stated above clearly show AT&T used an illegal remedy. Even if it is viewed

as ambiguous AT&T lose,s.

800 Services was just made aware in 2006 that the FCC stated to the DC Circuit Court in May

2004:

"On the other hand, where "the usual canonls and techniques of
interpretation leave real uncertainty" lg,garding a tariffs
applicatiorr, the ,Commission properly construes the tariff "strictly
against thLe can:ier" and resolves "any doubt in favor of the
Customer," Assctciated Press v.FCC. 452 F.2d 1290. 1299 (D.C.
Cir.1971) See As'sociated Press Requestfor Declaratory Ruling,72
FCC 2d 7'60,764-65 (para.lI) (1979); Commodity News Services,

Inc. v. Western (Jnion, 29 FCC t208,1213 (para.3) aff'd, 29 FCC
120s (1960).

The Itenalties Inflicted on the End-users Were Nlot a Mistake bv AT&T

It was a calculated decision thLat was evaluated over months. AT&T's senior attorney Charles

Fash stated that the allerged shortfall penalty period completes gestation 3 months before the

penalties were applied, This is normal as the RVPP discount which carries the penalties lags

months behind CSTPII ,iiscount. AT&T had 3 months to evaluate if what it was doing was in

agreement with its tariff.

A'f&T plaoed the penal.lies on the end-users bills, and AT&.T then blamed the shortfall on 800

Services, Inc. The public screamed over phone bills that were:many times higher than normal.
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AT&T then threatened 800 Services Inc.'s custorners to pay the AT&T phone bill or their toll

free phone lines would be disconnected! Since these toll fiee lines were used for sales and

customer service calls, this threatened the very existence of their business. 800 Services Inc.'s

business was intentionall5, destroyed immediately by ,A.T&T, who wanted 800 Services Inc. out

of business and obviously engaged in multiple illegal remedies to do so. Not only were the

shortfall charges applied by AT'&T using an illegal remedy; the charges weren't even valid to

begin with.

This issue has to do with this rsmall and easy understandable section of AT&T's tariff which

when this incident took place AT&T was required by law to adhere to explicitly, What is most

egregious is that CCI's Mtr. Shipp knew all this tariff informal:ion and submitted it with the Inga

Cornpanies to the Court arnd the FCC and he helped AT&T by not divulging what he knew.

AT&T is well aware that it utiliired an illegal remedy as it neected to misrepresent what its tariff

stated to the DC Circuit:

800 Services, Inc discovered the following in 2006: AT&T on 12120104 f,rled a Post Oral Brief

Pg.5 Para t here shown as exhitrit T

De,claratory Ruling Para20n94 (Joint Appendix pg 14),
"the tiuifl expressly providel that "any penalbr for shortfall
ancl or termination liabilitv will be ... lbilled to the
individual locations JA 418".""END ( E)mphasis Added)

This was an obvious deliberate rleception to the DC Court by r\T&T. AT&T states the tariff

"gggggly_prov!5les] inits quote as it references the Joint Appendix (JA) 418 in that case but

AT'&T deceptively added (...) to its short quote of its tariff be,cause AT&T knew that it was in

violation of the tariff and it again attempted to defiaud the Court in that case too regarding the

illegal billing issue. For these above reasons the shortfall and tiermination charges inflicted
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against 800 Services Ino., were not valid and even if they were could not be relied upon by

AT&T do to the illegal re:medly used.

8,00 Services is now discovering that shortfall charges were assessed against the Inga

Companies- CCI plans in oxcess of the discount amount, in June of 1996 and as late as May

1997.If AT&T had divulged the information requested at dir;covery, 800 Services, Inc., would

NOT have had claims barred by statute of limitations. 800 Services, Inc under the continuing

wrong Doctrine would have two years from the last AT&T v/rong to file. 800 Services did not

know A'f&T wronged other aggregators as late as May of I9t97.800 Services, Inc would

therefore have had until May of 1999 to file a claim. 800 Services, Inc filed its claims in April of

1998 based upon claimri in May of 1995 arguing the ContinuLing Wrong Doctrine. 800 Services,

Inc argued that AT&T rvar; still benefrting from the action aplainst 800 Services, Inc. The Court

stated that 800 Services, Inc under the Continuing Wrong Doctrine had to point to another actual

wrong, not just benehting from a previous wrong. If AT&T.had not defrauded 800 Services Inc,

by not divulging the In14a Companies-CCl case infb 800 Services, April 1998 filing would have

been 13 month early as to the Statute of Limitations.

Fraud Perpetrated On the Court-Discovered In 800 Services.Inc. Case

Paying off the key witner;s in the 800 Services case and tlien subpoenaing him was by far the

most egregious fraud perlletrated upon the Court by AT&T'. When AT&T submitted its brief to

Judge Bassler in the Inga Companies case against AT&T in June of 2005, AT&'I stated that the

same Judge Politan who had found that shortfall charges are illusionary on the pre lune lTrh 1994

issued plans in the Inga Companies case had decided to award AT&T shortfall in the 800

Services, Inc. Case. 800 Ser:vices Inc., has now fclund o'ut that Judge Politan was misled to

believe that 800 Services, Inc's plan was a post June lTth lgg4 plan by AT&T and AT&T's

cohort CCI's Mr. Shipp.
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The Inga Companies prr:sident Mr. Inga contacted Mr. Okin in June 2005 because Mr. Inga had

recalled that 800 Services Inc. plans had been ordered prior to June 17th 1994 and thus should

have been grandfathered if properly restructured. It was in the Phil Okin Deposition that Mr.

Okin detailed the 3 steps that Mr. Inga instructed 800 Services, Inc to take. Mr. Inga asked for a

copy of the case f,rle. Irritially Mr. Inga only looked at Judge Politan's Decision and saw that

Judge Politan believed it was a post June 17th 1994 plan. The Inga Companies even stated in its

Jume 2005 filing with Judge .Bassler that 800 Services, Inr:'s plans were post June 17'h lg94

ordered. However after the Inga Companies hled such a statement Mr. Inga went back into the

800 Services, Inc case, file for further review; at that trime Mr. Inga read the Mr. Shipp

deposition, saw the letter from Anna Niccolletti and saw the AT&T Network Services

Commitment Form contract and realized how AT&T perpetrated fraud upon the 800 Services,

Inc and the Court.

Therelbrt,: the Courl never needed to understand how an aggregator through the

p+per,work Ominloinp rts grandfathetoil sjatus. Additionally as we have seen AT&T totally

neisled Mr. Okin that he could not restructure without charges. When Mr. Okin said I didn't

qualify for restructuring he was repeating what AT&T toldl him. However he had remembered

from Mr. Inga how to do the paper work properly for a restlucture and he did it properly despite

AT&T telling him that his company's "end-users" were going to get hit with millions in charges.

Mr. Okin panicked and attempted to delete all the accounts before that happened but aT&t left

many accounts on the plan.
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In the 800 Services, Inc. czLse .ltle was a deposition of Larry G. Shipp taken November 23'd of

1999 here as exhibit U.

80t0 Services, Inc discovered in July 2006 that Mr. Shipp twr years earlier in 1997 settled with

AT&T and agreed to co-oporatr: with AT&T. The t,any Shipp who was the Inga Companies co-

plarintiff was not the samr; Lan7, Shipp that would be providing a truthful account regarding what

happened with 800 Servi,tes, Inro's attempt to move its accounrts to the 66% discount plan.

The "failure to recalls" the "I do not remembers" and out right misrepresentations given by

Mr. Shipp were pure fraud being perpetrated on the court. Mr. Okin did not know that Mr. Shipp

had settled priol to ATdtT sutrpoenaing him as a witness in the 800 Services Inc. case. 800

Senvices, Inc now understands why Mr. Shipp answered the questions for the deposition in the

mallner in which Mr. Shipp did. Mr. Okin had trusted Mr. Shipp as one of the most

knowledgeable AT&T tariff exrperts in the country only second to the Inga Companies president

Mr. Inga. Not only did lvtr. Shipp settle but he admitted that under his terms of settlement he had

to ,co-operate with AT&1'.

What really jumps out is the faot that AT&T's attorney Mr. Brrown subpoenaed Mr. Shipp for the

deposition. Mr. Shipp haC v'ritten dozens of letters demonstratively criticizing AT&T. Mr. Shipp

made it overwhelmingly clear that CSTPIVRVPP plans, which are issued prior to June 17th l9g4

were forever grandfather,sd when properly restructured. Mr. Shipp clearly expressed his views on

wlnt restructuring was and that it can be done as long as the a.ggregator desires. Was this witness

the one thrat you would vvant to subpoena if you were AT&T'? It would only be if you knew that

Mr. Shipp was already in your pocket, having agreed to co-operate!

ThLe Court will also take, note that Mr. Shipp had no attorney present representing Mr. Shipps'

interests, for his deposition. This was obviously because Mr. Shipp believed that AT&T's

counsel Mr. Brown was protecting Mr. Shipps' interests. Comparing Mr. Shipps' letters and
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Courl and FCC filings beFore the AT&T-CCI settlernent

by AT&T after the CCI-AT&T settlement it quite easy

Courl.

Mr. Shipps' deposition subpoenaed

see the fraud perpetrated upon the

These are just a few examples:

Deposition page 53 Lirre 125: Answer by Mr. Shipp to 800 Services, Inc's counsel Mr. Murray

Qtuestion:

Mr. Shipp: Who is it? I don't mean to be flippantly responded to, but it's sort of like Bob Dillon,

the times that were changing. The climate for the acceptance of the plans changed drastically

between the early and later part of 1994 and through all of 1995 to where it was increasingly

difficult for companies that were in the business of aggregating or reselling telecommunications

services to make the kirrd of money they had been used to making. So consolidation or

aggregating their plans wilh one another was a very appealing business solution.

Q: Mr Munay: You mention there was difficulty. Do you know what was causing the difficulty?

A,T&T counsel Mr. Brown interjects: I'll object to the form.

lvlr Shipp: There had been and there were changes, Ml. Murray, in the tariff filings, the

specifics, of which I do not recall, but there were tariff fillings that changed; there were rates

that had been previously high on the retail level that AT&T was offering direct and were now

l<lwer."

I\4r. Shipp knew full well that any tariff changes are only prospective within the tariff and they

had no effect upon 800 Services, Inc's plan. Mr. Shipps' l,stters carefully explain pre June 17tn

1994 plans were forever grandfathered! See Exhibit M Mr. Shipps Jan 14th 1997 letter at 2a.

"and therefore restructurable ad-infinitum." Additionally Mr. Shipp knew that it did not make a

d'ifference if the rates went dlown because the aggregators were offering a percentage discount

not a cost per minute rate. Whatever the rate was it still would be 28Yo off the current rate. The

to

to
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answer was purely done 1.o not damage AT&T. It appears that Mr. Shipp had the questions that

were asked ahead of time and his answers were coached by A'f&T counsel who he agreed to co-

operate with.

Deposition Page: 45: Mr. Shipp answers a question posed to him regarding whether 800 Services

could have discontinued its plans without liability, commonl;/ referred to as a restructure. This

was a critical question that Mr. Shipp had written many lette:r on to AT&T that never divulged

during discovery:

Mr, Shipp: That there \ /ere- that rules were changing, and that what could and was being

allowed to happen yesterrlay wasn't happening today, .[t was just that kind of an undercurrent or

a theme, if you will.

Again Mr. Shipp knew tlLat the only rules were the AT'&T tariff laws and they could change but

they would have no effect on existing plans such as 800 Services, Inc, As Mr. Shipp stated in his

letter the aggregator coull rr:structure "ad-infinitum".

Deposition Page: 55: 800 Services, Inc.'s Counsel Mr. Mlurray asks Mr. Shipp if his own

CSTPII plans ever got shortfall penalties placed on them,

Mr. Shipp answers: "Yes Ilhln'h did I answer your question!"' He Thinks! When AT&T placed

tenrs of millions of dollars of shortfall penalties on the end-us,srs of CCI and the Inga Companies

plans this led to thousrm{5 c,f complaints to CCI from the FCC, State Attorney General,

Consumer Groups, attorneys, etc as CCI and the Inga Companies had many thousands of end-

users. Mr. Shipps' and ttLe lnga Companies phones did not stop ringing. Judge Politan eventually

issued a Court order agaiLnst AT&T to stop directing the complaining calls because there were so

msny complaintsl Mr. Shipp was put out of business by ATdLT due to these penalties in June of

1996. Mr. Shipp "thinks" there might have been shortfall penralties on the plans!?
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Mt Shipp states: "Did I altswer your question" This a clear indication of a witness who is looking

not to hurt AT&T and wants to answer as abrupt as possible and even asks "Did I answer the

querstion? If AT&T had produLced the dozens of Iv{r, Shipp letters Ml. Shipp could have been

given a refresher course.

Deposition page 9: Quesl.ion A:f&T Counsel Mr Brown: Who was the individual that introduced

you to Mr. Okin in the Courlro,om in NJ in 1995?

Answer: I belieye it was Al InLga. The Court can sense the cerefulness in Mr. Shipps' response

with Mr. Shipps "I believ,e" pref'ace as if there might have been another person.

Mr Brown Question: Do you have any understanding as to what Mr. Inga's purpose was in

introducing you and Mr. Okin?

Anrswer: No, I did not uLndersitand what his purpose was, I assume that it was just a casual.

rrreudlv-rq1laduslien,

Absolutely amazingt. Mr. Shipp wants the Court to believe that during a Court trial that Mr. Inga

invited Mr. Okin to a Federal tCourt House just to say hello to his business partner Mr. Shipp as

Mr. Inga always does his casual entertaining at the Federal Court house. Mr. Shipp continues the

AT&T cooperation fraud on page 10,

Q Mr. Brown : When you met \4r. Okin in NJ in 1995 what was discussed at the meeting?

Answer: "I don't have arqlgpgqrfig_IgpA!9qiA!. I would only surmise it was S4nAlllglk- Mr.

Shipp woulcl like the Coult to believe that they were together to chat about the weather!

MORE AMENISA: Page I 1 Lirre 1: I don't have any specific recollection.

Lirre 13 answer to the question do you recall Answer: No

Pal3e 13: I-ine 9 Q Did Mir. Okin as far as you know, ever request that any of his traffic be placed

on contract tariff 5 1 6?

Mr. Shipp: I do not recall that specific request,
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The entire several hour meeting, all that was talked about among Mr. Shipp, Mr. Inga and Mr.

O'kin were about getting their accounts provisioned fo a deeper discount plan, either CT 516 or

Tariff 12' The AT&T llSA form that Mr. Shipp received signed by Mr. Okin also went to Mr.

Slhipp so Mr. Shipp kne,w full well 800 Services, lnc., wanted its accounts provisioned on pSE's

CT 516 discount plan of 66Yo. Another lie of omission.

Page 13 Line 2I: In answer to Mr. Browns' question did 800 Services Inc. request a plan

transfer:

Mr. Shipp answers on line 21 Answers: I do not recall that.

Another obvious attempt to conceal the truth. The paper work that was received back from Mr.

Shipp confirms that 800 Services, Inc attempted the plan trarLsfer.

Page 14: When asked iit Mr. Shipp recalls anlthing in writirrg from Phil Okin he again states at

lirre 25: I don't recall.

Page 15 Line 4: In answer to Mr. Brown' question Do you recall the terms of the agreement

between CCI and Mr. Okirr.

Mtr. Shipp again atLine 4 gives the AT&T co-operation ansvver: No sorry I do not recall.

Page 15: Question: Did you ever advise Mr. Okin that eithr:r the plans or traffic would not be

atrle to be transferred be,cause of some refusal on the part of ,AT&T to accept such transfers?

A: I do nLot recall that.

For Mr. Shipp to say tha1. he does not recall AT'&T denying the transfers of the plans or the

traffic is as far fetched as it gets. Mr. Shipps' company sued AT&T to get AT&T to transfer

traffic only because AT&lf was not doing it. Mr. Shipp flevr up from Florida to be at the trial in

NJ and also went to PA for thr: Third Circuit hearing in his case regarding not transferring traffic.

A good attorney such as Mr. Brown would never run the risk of such poignant questions to the

heart of the case unless Mr. Blown knew Mr. Shipp was in,ArT'&T's pocket.
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Page 16: Question: Do you know whether any of Mr. Okin's c,r 800 Services, plans were delayed

or refused to be transferred because of something done or said by AT&T?

Answer: I don't remembrer specifically any instance where l[ received any information to that

effect.

Again another egregious misrepresentation when compared to the litany of Mr. Shipps' letters

agarinst AT&T and the correspondence from Mr. Shipp.

Page 2lQuestion: Did he solicit your advice or opinion with re,spect to the shortfall issue?

A: I don't know that he solicited my advice or noy opinion, but I'm certain that I probably

discussed with him my thoughts and feelings. Many of which were commonly known at the

time, about what was going on.

Q Do you recall what youL told him?

A: No sir.[ don't.

Mr. Shipp says he is certain that he discussed what his beliefs were AT THE TIME, meaning

befbre he was paid off by AT&ll, then says I doesn't know what he told Mr. okin!

Question: Mr. Brown: Now Mr. Okin has alleged in this casie that he requested a transfer, his

plans or his traffic, to CT 516 but that AT&T refused to honor that transfer. Do you know

anlthing about that?

Answer:No

Mr. Shipp simply gives the co-operative no, It is implausiblle to believe that Mr. Shipp knew

nothing regarding the plan transfer request. Additionally ATrkT told all aggregators that it was

no longer doing trafhc o:nly transfers. That is why Judge Politan asked the FCC whether traffic

only transfers could be rlone. 800 Services, Inc can not be expected to have submitted paper

work for a traffrc only transfer when AT&T steadfastly mainl.ained for several months prior that
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AT&T was not allowing traffic only transfers for any aggregator. For AT&T to say that 800

Services, Inc did not do vrhat AI&T told 800 Services [nc., it r:ouldn't do is ridiculous.

Page 23 Erown: and I arn just wondering whether you have any information of any request by

800 Services to transfer traffic or plans, regardless of its ultjimate destination, that was refused

or rejected by AT&T?

Answer: I don't know that.

Mr. Shipp knew very well that the plan transfer was rejected and traffic only transfers were not

bei.ng allowed; Mr. Shiprp later admits that he had problems provisioning traffic at page 29

through page 30:

Mr. Shipp: It is my recollection that the traffic associated with Mr.
Okins customers began to wane. was moved, or reprovisioned
elsewhere. My companies were in the process of winding down
their business operations, and our business relationship began to
diminish eLs a result of lack of traffic, and our ---our inabilitv to
continue to prnvision traffic, andl it just nLaturally came to a
conclusiorr."

Mr Shipp admits that he was unable to provision traffic, obviously because AT&T would not

accept it, only in reference to the fact that his relationship witlL 800 Services "began to diminish."

Mr. Shipp basically got caught divulging information against AT&T by answering a different

styled question. He was answering the question just to answer why he no longer had the

relationship with 800 Services, Inc. because the 800 Services, Inc accounts were not getting

provisioned. Mr Shipp inadvertently answered the only quesrtion that is relevant in this 57 page

deposition, AT&T violaled its tariff by not provisioning the trraffic.
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Summary

1) ).t has just been discovered that AT&T violated Section 203 of the Communications Act by not

allowing 800 Services, Inc to restructure its CSTPII/RVPP plan in accordance with its tariff

provision "f)iscontinuation Without Liability" for plans with ID's issued prior to June 17tl' 1994.

2) Jtt has just been discovered that AT&T violated section 202 of the Communications Act by

participating in Discrimirration against 800 Services, Inc. regar:ding restructuring its plans.

Aggregators such as the tnga Companies and Combined Companies Inc were atrlowed to

restructure their plans using the same paper work and in the same fashion after June ITrn 1994

(March of 1995) and AT<9cT did not impose shortfall and or te:rmination charges against their

plans but did against 800 Services, Inc.

3) It has just been discovr:red in 2006 that due to the DC Court decision in 2005 that AT&T

violated Section 203 of the Communications Act by failing to allow 800 Services, Inc to transfer

its traffic only without the plan to another AT&T plan as outlined as the first priority in the Phil

Okin deposition.

4) It has just been discovered irr 2006 that AT&T waived the r;hortfall charges for Combined

Companies Inc, in July of 1997 andtherefore Discriminated against 800 Service under Section

202 of the Communicatiorur Act.

5) It has just been discovered in July 2006by 800 Services Inc., that AT&T intentionally

withheld material discovery evidence despite several requestsr that would have enabled 800

Serrvices, Inc. to enact the Conl.inuing Wrong Doctrine.

6) It has just been discovered in 2006 that the FCC's stance in 2003 was that if an illegal tariff

remedy is used AT&T can not rely upon the shortfall even if it was appropriate. Therefore a

section 203 violation of the Communications Act is warranted for AT&T having applied

49



shortfall to the end-user instead of800 Services, Inc. and then having far exceeded the cap of

only reducing discounts.

7) hr addition to the above reason to reopen old claims the case 800 Services, Inc's Statute of
Limitations has been exterrded due to Section 41 5 D of the Communications Act. I 415.
Limitations of actions

(a) Recovery of charges by carrier

All actions at law by carriers for recovery of their lawful charEtes, or any part thereof, shall be
begun within two years fronr the time the cause of action acorues, and not after.

(b) Recovery of damages

All complaints against carriers for the recovery of damages rrot based on overcharges shall be
filed with the Commission within two years from the time the cause of action accrues, and not
after, subject to subsection (d) of this section.

(c) Recovery of overchirrges

For recovery of overcharges action at law shall be begun or complaint filed with the Commission
against carriers within two years from the time the cause of action accrues, and not after, subject
to subsection (d) of this section, except that if claim forthe overcharge has been presented in

writing to the carrier within the two-year period of limitation said period shall be extended to
include two years from the time notice in writing is given by the carrier to the claimant of
disallowance of the claim, or any part or parts thereof, specif ied in the notice.

(d) Extension

lf on or before expirration o1'the period of limitation in subsection (b)or (c)of this section a carrier
begins action under subsection (a) of this section for recovery of lawful charges in respect of the
same service, or, without beginning action, collects charges in respect of that service, said period
of limitation shall be extended to include ninety days from the time such action is begun or such
charges are collecteld by the carrier.

8) AT&T did a manual manipulation override of its Pittsburgh PA billing system to produce

shortfall and termination charges when the system would not normally warrant charges on the ID

of a pre June 17th 1994 issued plan. AT&T failed to charge Fe,leral excise tax and State sales tax

on the shortfall contrary 1o the tax law due to the charges beinlg manually manufactuled, AT&T

then utilized the US mails t<l deliver the bogus bills to end-use,rs in many states to perpetuate the

fraud. AT&T unknowingly to the Court pays off a key witness and subpoenas him to perpetrate
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the fraud upon the Court There were over 100 aggregators that were put out of business. The

American public did not lose its desire for discounts on their phone bills. AT&T's legal

department worked in concert with its business executi'tes to intentionally utilize multiple illegal

remedies to put the cottage industry out of business

Sec. 202. [47 U.S.C. 202] lDiscrimination And preferences

(a) lt shall be unlawful for any common carrier to make and rinjust
or unreasonable discrimination in charges, practices, classifibations, regulations, facilities, or services for
or in connection with like communication service, directly or indirectly, by any means or device, or
to make or give any undue or unreasonable preference or advantage to any particular person, class of
persons, or locality, or to surbject any particular persons, or locality to any undue or unreasonable
prejudice or disadvantage.

(b) Charges or services, whenever referred to in this Act, include charges for, or services in connection
with, the use of common catrrier lines of communication, whether derived from wire or radio I'acilities. in
chain broadcasting or incidr:ntal to radio communication of any kind.

(c) Any carrier who knowingly violates the provisions of this section shall forfeit to the United States the
sum of $6,000 for each otfernse and $300 for each and every day of the continuance of such offense.
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Page I of4

From: EzyStudentFunds [ezystudentfunds@optonline.net]

Sent: Wednesday, Feb,ruarV 15, 2006 1:04 pM

To: Phillip Okin

Cc: Scampato@aol.c;om; Roger S.

Subject: Re: REVISED PAGE 8

Fred

Antao

Let me know when you are available to talk.
AI

--- Original Message ----
From: P,hillip _okin
To: lEzyStudentfundsl
Sent: Wednesday, February 15, 2006 12:S8 PM
Subject: RE: REVISED Pl\cE 8

These are the five areas in which we feelATT committed fraud upo,n the court and 800 Services.
1) The whole issue of restructuring, bei told I was no p
deposed and playing dumbr, the fact Shi AllT and this e court.
The fact that if the court was not misled tan would ha favor.
2) Non transfer of 800 services plan, s po,sition, ancl he court,
lf Judge Politan knew that lShipp had indeed been given a proper transfer of my plan, Politan would have sent
this case up to the FCC for further review.
3) The FCC recently ruled that ATT acted in an illegal way pertaining to applying shortfall charges, this was an
act of fraud, also ATT committed mailfraud by utilizing the U.s. postal service.
4) The fact that interrogatories questions requesting infr>rmation not once but infact twice were ignored. I have
recently discovered fromAl Inga numerous letters from Larry Shipp to ATT, these letters show he played dumb
durlllg his deposition, ATT failed to provide documentation that Shipp was compensated.
5) Discrimination, there are two areas here to look at, one is section 202, and the other is section 203.

From: EzyStudentFunds Irnailto:ezystudentfunds@optonline,net]
Sent: Wednesday, February 15, 2006 10:14 AM
To: Phillip Okin
Subject: Re: REVISED PAIGE B

I doubt it! | will make him crcpies of the Politan orders torlay,

AI

--- Original Message ----
From: P_hillip O-kin
To: EzyStudenlEurl_s'
Sent: Wednesday, February 15, 2006 10:11 AM
Subject: RE: REVISED PAGE I

So the ball is in his court,l hope he can get it out on Fniday.

From : EzyStudentFu nds Imailto :ezystudentfunds@optonline, net]
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Wednesday, February 15, 2006 10:04 AM

o: Phillip Okin
RC: REVISED PIAGE B

don't know what else he needs

e has to summarize it rergarding the claims he is making. I gave him what he wanted

Original Message ----
: Phillip okin

o: 'EzvStudentFunds'
Wednesday, February 15, 2006 10:00 AM

ubject: RE: REVISEDI PAGE 8

when do you think you will be done?

: Wednesday, February 15, 2006 9:55 AM
o: Phillio Okin

bject: Re: REVISED PAGE B

is all in the brief
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without the plan also being transferred. Therefore tl0Ct Services had to attempt step two because AT&T
was not allowing step 1.

The Inga Case vs ATiIT before Judge Politan in Miarch of 1996 resulted in a question :;ent by the Third
Circuit Court under Primary Jurisdiction Referral to the FCC.

The question referred to the FCC was:

'o'wh_elh-er section j!.1.8 lof AT&T's Tariff FCC No. Zl+erm_i_1s-an_aggrcgator to transfe_r

traffieuder-a Eartffedl plan-wilLolttransferringlhqplan itself in lhe-same transaclio-u.1'

Fred you see what this means is that AT&T was not allorving aggregators to transfer traffic

without the plan which is what Okin says was his first objective in his deposition.

It was not until2003 that it was decided by the FCC that traffrc could be assigned without the

plan. However the I'CC believed that section 3.3.1.Q was the proper section nort Section 2.1.8. The

FCC still ruled in the Inga Companies favor despite believing that we used the wrong section. The

FCC just said what'was done was not prohibiterd.

The FCC (INGA VIi AT&T ) case was then judicially re'viewed by the DC Court and in their

opinion in Jan 2005 they stated:

I) "In sum, the FCC clearly erred in ruling that Section 2!.1.8 of AT&T Tariff FCC No. 2 does not

apply to a transfer of "traffic."

II)"As the foregoing discussion indicates, we find the Commission's interpretation implausible on

its face. First, the plain languLage of Section 2.1 ,8 qncompasses all transfers of WATS, and not just

transfers of entire plans."

III) DC Court Decit;ion "We conclude that traffic is a ty'pe of service covered by the transfer

provision, and that the Commission's contrary interpreteltion would render the provision

meaningless.

IV) DC Court Decitiion: "Absent such reliance, the comrnission provides us with little reason why

the plain language of Section 2.1 .8 fails to encompass transfers of traffic alone."

So what happened was that the DC Court said that 2.1.8 was the correct transfer section as we had done.

So we went from a dercision (FCC) which said what we did wars not prohibited thus allowed, to a decision

(DC COURT)which said what we did was expressly permissilcle.

AT&T deceived everyone for 10 years as to the permissibility of traffic transfers without the plan.

Okin could not have fond out about this until now,
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Fred we need to talk with Roger againand I have an angle. It is a discovery issue and it is also
fraud upon the Court.

Also when AT&T hit Phil's customers that constitrltes mail fraud because what AT&T did was
deliver bogus charge:s that it knew were bogus utilizing the US mail.
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From: Mr. Inga [ajdmml@optonline.net]
Sent: Tuesday, January 31,2OO|A 2:26pM
To: scampato@aor.c;om; anta'@regaraction.com; phiilo@giantpackage.com
subject: Re. Fred: would a certification from shipp to thris effect hr:lp?

I have the Politan Decisionsi. we do not have any of the other stuff.

The lies that shipp stated at They are lies of omission at best. The main thing you need is twothings 1) The plan was prop and AT&T did not giu" aoo servir:es credit for this. AT&T lied andsaid-.he Y9!19 have penalti" lst him. 2) 'l-he acdounts were trernsferred to shipp and he didconfirm AT&T denied the tre tS tT pERiOD.

Shipps statements in the deposition were misconstrued bry AT&T. There is not a direct lie regarding these twoitems.
T9 say Shipp was compensiated $100 million is far fetched, He was ,given cash less than a nrillion, AT&T toldhim that he did not have to pay shortfalland termination which were-bogus charges anyway that required norendering of services by ATI&T.

The Court would belie-v1AT&T misrepresented and misconstrued shipp more than shipp willing to commitperjury to assist AT&T. The point is AT&T is the one who defrauded phil.

When Shipp now finds out about how AT&T lied he sets the record sitraight and says AT&T defrauded g00
Services. His letters back upr his statements.

---- Original Message
F rom : Sqqm pq[o@a 

-o1..-o-rn

Io: ajdnm@qplanrn-e.net j 
lnJag@legeleatia!=ean0 ; plriilo@giantpackage.com

Sent: Tuesday, January 31, 2006 2:06 pM
subject: Re: Fred: would a certification from shipp to this effect help?

In a message dated Il3Lt2006 l:24:43 P.M, Eastern Standard Time, ajdrum@opJonling,uet writes:

> Fred

> I can get a certification from Larry Shipp stating that:

> 1) He has just been made aware that AT&T totalLly misrr;presented what he
> stated in his deposition.

> A) The statement at deposition that was asked regarding;restructuring was
> answered "times w,ore changing". This meant that AT&;f was not adherins to
> its tariff and allowing pre June lTth 1994 csrpIIfrRVpI' plans to be) restructure. That is what was changing, not the tariff. pre June lTth r9g4
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> CSrPII/RVPP could be continually upgraded /restructur:ed without ever
> paying shortfall anC termination charges.

> B) I also have just discovered that AT&T counsel in its brief to the 3rd circuit
> Court totally misstated that CCI did not have knowledge of 800 Services
) Accounts being submitted to CT 515. AT&T rstatements were a lie. I did
) confirm that the 800 Services Inc, accounts were transferred from the plan
> and attempted to be placed on CT516. AT&T rejected this accourrt traffic
) transfer.

> What we are attenrpting to prove is that AT&T defrauded 800 Services. I
> still think that this'works if Shipp says that A:f&T totally misconstrued
> statements that Shipp made,

> Fred lets have a pow wow again with Roger and discuss strategy. It may be
) easier to say that AT&T misconstrued Shipps statements than try to say that
> say Shipp knowingly perjured himselfjust to help AT&T.

> The judge would have an easier time believing AT&T lied and misconstrued
> Shipp than they worked in cahoots.

>Al

Dear Al:

AT&T to settle with the aggrega3ators. However, I rvould like to acquire the other items listed immy
l120106 email ASAP:

I don't have a problem vrith oblaining a certification from Sh:ipp in the future. But at this point, I
want us to stay focused on woqking towards gettinll a rough draft of our brief done. From one of
your prior emails it is my understanding that you don't have any additional proof that the FCC forced

1. Memo drafted by Al and Phillof the facts to the two issuers mentioned in our telephone
ecall correctly, P'hil stated thatLarry had lied in responding to two
very helpful to Roger and I if you would provide us, in detail, as

w the
i.e. what was the impact orr Judge Politan's decision) and how

truthful answers from Larry orl those two questions would have altered Judge Politan's decision to
grant summary judgmerrt.

2. Obtaining a copy of the oral argument of the summary judgment motion. inecl
it is the acts of the attorneys for AT&T which will be of greatest help in ope
doors for us. AT&T attorneys may have committed fraud upon the court in
Judge Politan's questionLs at oral argument.

3. A squp_1s19 copy oJiMr. Okin's deposition, including exlhibits.

4. The Stipulation of Dismispal and Order dated February :i,1999, the Order dated August 12,



1999 (this dismissed Counts 1,2,3, and 10 of the complaint, as noted in Footnote 1 of Judge
D^l:+^-l- l^++^-,I^^:^:^-\ tPolitan's letter decision). T

5. Copies of the key decisions in Mr. Inga's case, i.e., in parrticular, the District Court decisions of
May, 1995 and March,'.1996.

Fred
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